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PREFACE TO THE TENTH EDITION. 


In preparing the tenth edition of Sir Henry Cun- 
ningham’s Commentaries of the Indian jEvidence 
Act for publication, I have attempted to notice 
every recent decision which can in any way_ be 
treated as a develojnnent of the Code or “a fresh 
illustration of its effect. I have also added to the 
text a certain number of older eases which may, 

I hope, be found useful both to the practitioner and 
the student. The difficulty which has chiefly trou- 
bled me has, of course, been what cases to omit, since 
probably more judicial decisions may be coirsidered 
as in some degree having a hearing on the Law of 
Evidence, than on any other similar branch of the 
Law. I have done my best to meet it by following 

' e ; 

the example of my predecessors in keeping the 
contents of this work closely confined to the . limits 
indicated by the Act itself. The changes in the.* 
Statute Law relating to evidence .since the publica- 
tion of the last edition of this w’ork have been 
trifling^. Such as they are they have all been duly : 
noticed, with the exception of Act V of 1899, which 
did not pass through the Legislative Council till the 
sheets of this book w^ere actuall;^^ printed. , I have 
noticed English decisions and legislation ■wherever 
I have tliought them likely to elucidate law or 
practice in this country. 

H.’l. STEPHEHv :'J 

■; 1899, . . ■ 




PREFACE TO THE FIRST EDITION. 


The object ol tliis work ib to present in .is i one jse a 
form as possible sneh a \iew' of the recently ]iass{ fl 
Evidence Act as ma\ be intelligible and interesting 
to law'-btudentb and others, who h<ne oce.iskai to 
make themselves aci|aainted with that enactment. 

How^ever simple in arrangement and comprehen- 
Bive in detail an .Vet may be, it cannot supersede 
the neoesbit> ot Bome previous acipiaintance with 
the subject for w'hich it provides, with the objectb 
and reasoiiB of its requiromentb, and with the prin- 
ciples on which it proceeds; and though the frei' 
use of Illustrations supersedes, to a large deg’ree, 
the commentator’s task, there must still be many 
points to which a student's attention may be use- 
fully directed, mistakes against which he maybe 
warmed, and difficulties in which he may be glad of 
assistance. 

Nothing either in the Introduction or the Note'- 
can lay the least claim to originality. The Intro- 
duction is grounded on the Eeports of the Select 
Committee and on the Speeches in the Legislative 
Council in wLich, at \’arious stages of the Bill, Mr. 
Stephen e.vplained its principles and arrangement. 
In the Notes I have merely ondea\ cured to explain 
the connection of one section with another, to clear 
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up ^l^ i bstULiiits of c-Ypiesbiun, ciucl tu point out 
itsptcfs in which the ]>iosenl iiiCrisme eliffeis 
Tiutn tin Jjiii,lis]i C ujiiiiioii Ijdw oi lioiii that pie- 
Mous]^ 111 loicc ill riiclian Couits I have occasion- 
cill\ iiitioduced some of the inoie fcLmiJiai English 
liiilings, whcitNei it seemed that they A\ould assist 
in thr. iiiidei standing oi application of d section. 
liL the Appeixchv I ha\e collected a few lueabutes 
connected with the subject of Judicial Evidence, 
which lc-^g<il pi<ictitioneis may find it con\eiiient to 
ha^ c at hand. 

Jo those who aic iheadv ac{|uamtecl with the 
subject, 1 do not picsunic to oliei assistance they 
will iiiid nothing m these pages winch is not lamiJi ii 
to them but 1 \eiituie to hope that the laige class 
of pel sons, who take up the study of the 3 jaw of 
EMclence ioi the hist time, may find in this volume 
some assi-^tancc lu masteimg this nnpoitant Biauch 
- oi Lc^gal Study 

11. b. C 

Mvukcs ^tiUoubci 1 1S7J 



PREFACE TO THE NINTH EDITION 


T\ nrrsPiit prlition of Sn H f T^iiriu- 


rhp necess»i\ del i\ s allsJn^ tioin ]niutin^ in 
Ala lias 1 woik eflited iii Kiii>laiid liaAe pi evented 
the hjditoi tioni sub->titntiii<» leieit iiccs to tfie < oa- 
teiits oi the ( odi ol C niiiiual Piociduit is^S, ioi 
lefeieoces to pu \ lous eiiactineuts lepeiltil b\ that 
\Cu iei>aid lxo\%eA€i, to the iiatiue aact 

i(3ini {)f the iit \\ Vet it is bo[)edt]}al this jaav uut 
cause fim seiioiis iiKomtnunce to the icadco 

11 L 


TriMPiir, 

D^femhei 1^93 
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The following alteration^, should he made in the tevt in 
ordei’ to incox'porate the iiV4»\isioii‘« of flu* Indian Exidenn 
Act, 1899, Act Y of 1809, with pre\ious legislation - 

To section 37 of th(' Act oi 1S72 p. 180 add 'This 
section applies also to any Act of tin* Lit utt nant-tho er.nor 
in (^ouneil ot the North-Western Pru\inces and (hidh. the 
Punjab or Burma." 

In section 45 of tht* Act of 1872. as amended by section 
4 of the Indian E\ideuco Act V-meinlinent Act i,p. I92j after 
the word “handwriting," in each of tin* two place's v\here 
it occurs, add “ or finger-irnpressious ’ 

To section 73 of the Act of 1872 fp 229) athl •“This 
section applies also, with any necessary modifications, to 
finger-impressions 

In section 86 of the Act of 1872 as .unended by section, 
8 of the Indian Evidence Act tl872) Amendment Act, 
1891 240) for the second paragraph, substitute the fol- 

lowing : — 

“ An officer who, wdth respect to any territoiy or place 
not forming part of Her Majesty’s dominions, is a Political 
Agent therefor, as defined in section 3, clause (40), of the 
General Clau'-es Act, 1897 (X of 1897), shall, for the pur- 
poses of this section, be deemed to be a representative of 
the Government of India in and for the country comprising 
that territory or place/’ 

In section 8 of the Indian Evidence Act (1872), Amend- 
ment Act 1891, take out from “ and to the same " to the 
end of the section 





1. The object of e\erv jii<lin.il nujuiin to produce hi Oh,<ttoi jm 
the uiiiid of th(‘ Ju<li»e Jury or t>ther <h c idnii» authority. nuinuu^ 
a belief as to tlie existence or iioii-existeiiee ot et rtaiii facts, 

on which the rights or liabilities ol the paitii^*- and the deci- 
«!ion of the ease depend 

2. This belief is produc( d ])y presiuitini; to the Judge's Hou beU: 

mind various- lacts, ^\hich constitute tht^ uiabadal out of ^ 

which liis belief is to be foiined Th(' Ju<l<4e examines 

these various facts and the ^rounds on which he is asked to 
believe them ; weighs tliose, which are contradictory, against 
one another; estimates the corroborative etiect of tho'-e 
which confirm one another ; and decides at last which of 
them he wholly believes or disbelieves, which of them he 
considers partially tx"ue, which of them lie thinks so <louht- 
ful that they ought to be disregarded, what are the in- 
ferences suggested by those which he considers tiue. and 
what, upon the whole, lie bfdiev^es about the matter. 

B. For instance, a corpse, with an incisiMl wound in it, illustration, 
is found A and B say that they saw C stab the man whose 
corpse it is : T> and E say that at the time C vv^as asleep in 
their house ; F says that he sold a dagger, fitting the 
wound to C the <lay hefoi'e ; G says that the dagger was 
sold to some one else ; the footmarkb at the scene of the 
murder correspond with : i\ on being questioned as to 
his absence from home, prevaricates; his clothes are bloody; 
there was a feud between his family and that i>f the de- 
ceased ; there had been a quarrel, &rc., ^c. Xow the object 
of a Trial is to place all this material before the mind of the 
<lecidmg axithority- -Judge or Jury — and give each part of 
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it its pi*opcr Aveioht. How much importance is to be given 
to A aii<l B's statement, how much to that of D and E ? 
which is telling the truth, F or G ? Supposing the evi- 
dence as to tlie dauuer, the footuuirks and C’s absence 
from home, and his pre\ aricatiou in explaining it, tlie 
family feud, 6zc , t<j be true, wliat is tlie inference to be 
drawn from tliem a*' to his guilt t The result of this process 
is the Judge’s or Jury’s belief. 

Difficulty of 4. This process of forming a belief in judicial cases is 

in^juaiciaf oftexi very diHicult and unsatisfactory. The degree of 
certainty attainable is not a high one. It alwaj's falls short 
of the absolute certainty attained by mathematical demon- 
stration, and even of that high degree of certainty reached in 
scientitic inquiries by means of experiment, comparison and 
otlier processes. A chemist, who suspects that a particular 
coJnbination of substances produces some result, or that a 
disease may be imparted or cured in some particular manner, 
can go on experimenting till he arrives at a degree of cer- 
taint}^ so high as to amount to demonstration. A geologist, 
who suspects that certain formations have been produced 
by some particular physical causes, can look to other 
countries or places where the same physical causes have 
existed, or where, perhaps, they are, at present, at work A 
sui'geon, who wants to be sure that one nerve has to do with 
sensation and one with movement, can pursue his investi- 
gations and experiments until he has made sure. No such 
resource is available injudicial inquiries. It is on a certain 
limited number of facts that the conclusion must be based ; 
and these facts are often too few and too untrustworthy to 
form a sound basis for conviction. A judicial inquiry, 
accordingly, is, as compared with a scientitic inquiry, a 
very rough process ; the risk of error is considerable, and 
the degree of certainty arrived at by it is scarcely evei* 
such as would justify a man of science in saying that a 
thing was proved The utmost that can be attained in a 
judicial case is the independent testimunj’- of respectable 
and disinterested witnesses, speaking of their own know- 
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ledgOj ami corroborated by circum^tauce^ Avliieh liiake 
ii proba]>]e tliat they arc telling tla‘ trutli. but the uio^t 
re&pectalde and iiide}j(‘iident witness luay lie deceiv^ed, 
and the v. itlle‘^^t•s. witli wlioiu a Judge ha*' to deal an*, in 
man}" instances, neitlu*r respectable nor disinterested. On 
the other liand, sniToun<liiig circumstances may happen 
in such a way as to be most treacherous guides, as occa-^ 
sional stories ot the iiiisc irriage of Justice, uccdshaieu the 
production of trustwortl)y but incomplete e\i<lence, suffici- 
ently demonstrate. In many cases. moreo\‘er, tliere are no 
corroborati\ e cii'cum stances, and the Judge has to pick out 
the truth from the statements of people, who, he knows, 
are trying to deceive him. In sueli cases Ids belief is 
scarcely inore than the ado])tion of one of two conllicting 
improbahillties. lie may ha\e to say to the parties A and 
B, Botli of you have been lying Both your stories 1Tre 
improbable, but on the whole, I think, that xVs is the least 
unlikely, and I, thereibre, decide in his favour.'* 

5, Still, however low be the degree of certaint}' attain- a deasion 
able, a decision, one way ortho other, must be foitliwith 
come to. Here, again, judicial inquiries differ from scienti- 
fic. The man of science constantlj’ comes to the conclusion 
that sufficient material for an opinion is not available, and 
that his judgment must remain in susp('nse. His only know- 
ledge about a particular subject is that he does not, and, 
with liis existing means, c<umot know positively about it ; he 
remains therefore without coming to any conclusion. But 
this the Judge cannot <lo. One way or other a decision has 
to be given. It he acquits a man accuse<l of murder, he 
takes the responsibility of letting a crime (if crime there has 
been) go unpunished, and turninga criminal loose on society ; 
if he decides in favor of the defendant, because the plain- 
tiff has not made out his case strongly enough, lie takes the 
responsibility of keeping a man out of what maj’’ be his 
rights. A Judge must always decide something, and he 
must often do so on grounds wliicluire very insufficient fur 
a sound opinion. 
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G. Such being the Judges position, what amount of cer- 
tainty, or, to speak with exactness, what degree of proba- 
bility is he to regard as justifying the state of mind known as 
belief ? The answer to this question is given in England 
by tlie extremely rough method of locking twelve average 
and presumably disinterested men into a room and oblig- 
ing them by various stringent rules to come forthwith to a 
conclusion. For the purposes of an English trial, accord- 
ingly, a thing is proved when twelve average citizens, 
chosen by lot, can be induced, under the various conditions 
affecting trials by Jury, to come to a unanimous decision 
about it. 

7. In India, except in the case of criminal trials by 
Jury, the Judge has the responsibility of deciding on the facts 
of the case thrown upon him. He must decide, in each 
instance, for himself whether the existence of the fact is 

so probable that a prudent man ought, under the circum- 
stances, to act upon the supposition of its existence,” in which 
case he may treat it as proved ; or so improbable that 
prudent man ought, under the circumstances, to act on the 
supposition that it does not exist,” in which case he may 
treat it as disproved. What that degree of probability is 
in each case is a question which the law cannot decide for 
him. The decision of this must depend on his own good 
sense, good judgment, insight and experience. There is 
another result, which the facts may justify, and on which 
a Judge often has to act, /v:., that a thing is neither 
proved nor disproved. In this case the Judge will, ordi- 
narily, act, on the assumption of its non-existence. 

8. The mode in which this process of inference can be 
best conducted and the proper rules for its conduct are 
subjects of far wider bearing than anything with which the 
Law of Evi<lcnco lias to do. They are, in fact, co-extensive 
with the laws of Logic and inference in their widest and 
highest sense The human umlcrstandiiig varies inde- 
finitely in its efficiency as an instument lor arriving at 
the truth, from the blumlering conjectures of the ignorant 
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savage to the exhaustive investigation, elaborate analysis 
and wide-reaching gtaiei'alizalinn of a X(‘wto3i or a 
Darwin. These dittereut degrees ot ertieieney can be 
affected but to a small extent by any artificial rules of 
in((uiry. To be able to observe correctly, with real insight, 
to weigh conflicting evidence with a just ap})reciati(>n, to 
form a wise judgment out of a confuted and perplexing 
mass of contradictory facts, is among the liigliest of incel- 
lectual attainments, an<l on<i which no formal directions 
can do more than partially assist. All that the Law of 
Evidence can do is to lay duwm certain gmnuni principles 
as to tile material out of which belief is to formed, and 
the mode in which that material of belief is to be brought 
before the Judge's mind. How that material is to lie 
employetl by the Judge and to what ettect, are (|Uestions 
of a perfectly different and very much more importaiu 
character. Those who have occasion to make use of a Law 
of Evidence should, accordingly, b(‘ on their guard against 
attributing undue value to it as an instrument for the 
discovery of truth. Tlie fact is that it is only when the 
facts have been duly marshalle<l according to a Law of 
Evidence that the r(‘ally difiicult portion of the Judge’s 
task begins. If may be feared that more attention is 
sometimes paid to the technicalities ^\diich govern the 
admission of particular pieces of evidence than to the really 
essential portions of a judicial inquiry, the true signi- 
ficance of the various facts of the case, read by the light 
of one another, and the general result to which they point* 
After all, a Law of Evidence is but means to an end, and 
it is infinitely more important that a Judge should decide 
aright than that he should be minutely and technically 
correct in the grounds of his decision. 

9. The discovery of truth, ])uth in criminal and civil 
cases, is a matter of sucli extreme interest to society that 
public attention has been directed to it from the earliest 
times ; and the laws of every country bear testimony to the 
prominent place it has ever occupied in the minds of rulers. 


Tlie la-w lia-s 
at all timeb 
interebted 
itbeU in the 
di'scovery of 
the truth. 
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Indeed till rights can be, to some extent, ascertained and 
enforced, and crimes disco^ered and punished, society can 
scarcely bo said to exist 

10 In the ruder stages of society the law supplied 
various devices tor the discovery of disputed facts which 
seem to us merely foolish or grotesque Men, between 
whom any matter was in dispute, were put to tight each 
otlier, or to submit to various ordeals by whicli, it was 
superstitiously supposed, the real facts oi the case would 
he re^ ealed Such te^ts are, it is needless to say, the worst 
possible device lor iinding out the truth. The teiror 
inspired by them may occasionally induce a guilty person 
to confess; but they act with ecpal force on the minds 
of the innocent, and, in unscrupulous hands, are ready 
instruments tor fraud, imposture and cruelty. They all 
"rest on tlie assumption tint some unseen power can and 
will interfere with the or<linary course of natuie tor the 
purpose of indicating the truth in some particular case 
The civilized portions of the human race are now satisfied 
that no grounds for such an assumption exist ; and these 
irrational devices have, happily, passed away 

11. Another barbarous contrivance for getting at the 
truth, wdiich the law of England at one time countenanced, 
was torture This method w^as, no doubt, in many instances 
efficacious. It was practised up to a comparatively recent 
period of Englisli histoiy, and the utmost efforts of the 
Government have not succeeded in pre\enting recourse 
being still occasionally had to it in India The objections 
to it are its brutality, its injustice, and the danger of leaving 
powerful an implement of oppression in the bands of 
officials who are \ ery likely to use it oppressively It is, 
moreover, a most fallacious guide, as innocent wuvtches, in 
the throes of agony, have been ire([uently known to admit 
anything for the sake of* immediate relief, while guilty 
men, when strong motives for silence exist, have resisted 
every attempt of their tormentors to induce a confession. 
The law has now detinit< ly abandoned it as a means of 
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<lisco\ the tiuth, diKl lus takdi « \ti*ior<liiiaiy pre- 
<‘antions anamst it'^ einployMtiit Ijy th( Polic<j whose 
tliitiefe might bo likci} to U mpt tli^ in lo mak^ ust^ oi it. 

12. Anotlier expedient, and one which, in certain prinii- Tuimn oi 
tivi^ stages of societe. wis })L'o1)ably the b ‘st a\ailable. was 
to constitute a tnbmiil ot notxbles who might fr< in thui 
position. ]jo ]jresume<l to be well-intoim<Ml and impartial, 
and to confide to thorn the duty ot adjudication, having 
aside altogether the <(uestion ot the < \i<hnct on wdiicdi each 
man’s knowledge of the farts wns based Sucli a tribunal 
of notables was the ancient Engli'^h Juee . and such are the 
assemblies ot tillage headmen and oUkts, whicli in parts 
of India still decide questio is ot local interest, or, to speak 
more exactly, give formal expr<'ssion to the beliet ot tlie 
entire communitj" For it is ol)\uous that such institutioma. 
can be tolerably efficit‘nt only so long as the structure of 
society remains so simple, and the habits of mankind so 
primitive that information possessed by one portion of the 
communitj’ speedily becomes public property. When a 
murder is committed in a frontier vilhge, it is certain that 
there immediately comes into existence a self- generated 
public opinion on the subject, w hich is more likelj’^ to be true 
than anything which most elaborate machinery, applied 
from without, could arrive at This is because the inhabit- 
ants of a frontier xillage live in such complete community 
of ideas and in such constant, immediate and unrestricted 
intercourse wnth one another that a piece ot information or 
a belief runs at once through the entire body, and cannot, 
for any length of time, remain the monopoly of an indivi- 
dual But then the human race has, for the mo^t part, 
passed beyond the stage of frontier \illages. and formal 
provisions have to be made for ascertaining facts in the 
discovery and adjmlicition of wdiich society or individuals 
have an interest Hence arise regularly constituted j udicial 
tribunals, and the rules by which, in various countries 
and ages, these tribunals have been guided and controlled, 

— in other words, the laws of procedure and evidence, 
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Exclasion oi 
witne<3«e«i. 


13. ^[any of these rules have been, after prolonged 
experience and discussion, discarded as unsound. Fore- 
most among these are those Avhich in former times resulted 
in the exclusion of paxdicular classes of witnesses. Race, 
creed, profession, social position, sex, age, special diseases 
or bodily defects, interest in the matters in dispute, relation- 
ship to the parties concerned, have all, at different limes, 
been regarded as grounds for disabling person from giving 
evidence. The propriety of suclx disabilities w^as long and 
hotly contested The assailants of the system of exclusion 
pointed out that any rule of exclusion must often shut out 
witnesses whose evidence would be in the highest degree 
important and trustworthy ; that it must be for the interest 
of justice that the truth, by whomsoever spoken, should be 
known, and that the reasonable thing to do with evidence 
coming from a suspicious quarter, is, not to exclude it, but 
to take it for what it is worth. 

This doctrine gra<lua]ly gained way : one ground of dis- 
ability, after another disappeared ; and it is now only in a 
very few and very exceptional cases that any person is, 
according to English law, disqualified from giving evidence. 

In India, where the functions of Judge and Jury are 
almost invariably united, the unreasonableness of excluding 
any evidence was still more apparent, as the Judge is 
presumably a person skilled in dealing with testimony, 
acquainted with the springs of human conduct, and more 
capable than a Jury of allowing to each person’s statement 
its due weight and no more. In England, it may be 
contended, certain evidence is excluded, not because it is 
worthless, but because Juries generally cannot be trusted 
to make a proper use of it, and, therefoi'o, the only thing 
to do is to keep it away from them altogether. When the 
functions of Judge and Jury are combined in a single 
person such evidence may safely be admitted for what it is 
worth. Accordingly, by the law of India as it now stands, 
every person, capable of understanding the questions put 
to him and of giving rational answers, is allowed to give 
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evidence, whatever be his position or antecedents, his 
relation to the parties concerned or his interest in the 
result o£ the proceedings. Even accused persons are 
allowed to make statements and to be examined by the 
Court, though the untrustw’orthy nature of statements 
made under such circumstances is emphasized by their 
exclusion from the definition of '‘Evidence,’' and by the 
prohibition of the solemnity of an oath or affirmation. 

The present Act has carried this principle to its utmost 
length by providing in Section 30, that, where persons 
are being jointly tried, a confession by one of them, affect- 
ing himself and others of the accused, “ may be taken into 
consideration ” as against the co-accused, as well as against 
himself. This has been objected to as dangerous ; but a 
little consideration wdll show that, inasmuch as it is 
practically impossible to prevent such a confession having 
some effect on a Judge’s mind, the safer course is to 
recognise this necessity, to sanction Ins taking it into ** 

consideration, and to remind him at the same time how 
slight that consideration ought to be. 

14. A.t the present day one of the most important w^ays Provision of 
in which the law assists in the discovery of the truth in SrehlnT. 
judicial proceedings is by making arrangements before- 
hand for the preparation and preservation of especially 
good evidence, so that, if ever a dispute arise, the most 
trustworthy material for settling it will be ready to hand. 

This is wffiat is done by the careful and elaborate record of Eecord of 
title to land, the formation, maintenance, and correction 
of wffiich forms so marked a feature of our land-revenue 
system. Whenever a dispute about land, succession, in- 
heritance or family custom arises, the law has provided the 
means of obtaining the most authentic evidence on the 
subject. It is easy to see how enormous a help to the 
ascertainment of the truth and to the cause of justice is thus 
given, and how great a public loss is sustained wherever 
no such record exists, or, through the neglect of its custo- 
dians, it is allo"wed to become inaccurate or incomplete. 

2 
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16. The same result is effected by the Eegistration Act, 
by which any person, interested in a document, has the 
means, at a small outlay, of placing its authenticity beyond 
dispute, and, so far, arming himself with incontestably good 
evidence, should a dispute about it ever arise. With a view 
to increase the beneficial effects of Eegistration, the law' 
provides that, in the case of the more important classes of 
documents, notably in every instance w^here immovable 
property is affected, it shall be compulsory. In other words 
it will not leave it to the discretion of parties to provide 
themselves with this superior order of evidence, or not, as 
they please ; but, in their own interest and that of society 
at large, compels them in every instance to do so. 

The compulsory Eegistration of transfers of immovable 
property is, it has been pointed out by Sir Henry Maine, 
ihe natural and proper substitute for the ceremonial 
formalities by which, m earlier conditions of society, the 
sale or gift of land was invariably attended. 

16. With a view to the same object, the law obliges 
people, in certain important transactions, to record the 
matter in writing, and, in some cases, to add the further 
security of attestation. Thus, in cases to which the Indian 
Succession Act applies, a testanientary act can bo proved 
only by a properly signed and attested document. The 
Transfer of Property Act, again, requires sales, mortgages 
and leases of immovable property to be in writing. So, 
too, an acknowledgment of indebtedness, in order to take 
a case out of the operation of the Limitation Law', must 
be in writing and signed. On the same principle the policy 
of the various Bent Laws has always been in favor of 
written leases and receipts. The object of these provisions 
is to compel people to resort to the safest possible methods 
of recording their intentions, and so to facilitate the dis- 
covery of truth, should the matter ever come into dispute. 

17. Under the same heading may be placed the provision 
of the Specific Belief Act, I of 1877, for declaratory decrees. 
Section 42 of that Act enacts that any person entitled to 
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any legal character, or to any right as to any property, 
may institute a suit against any person denying, or inter- 
ested to deny his title l:o such character or right, and the 
Court may in its discretion make therein a declaration that 
he is so entitled, and the plaintiflf need not in such suit ask 
for any further relief/’ Here we have the system of pro- 
viding evidence beforehand carried to its utmost length, 
the law allowing a person, under the prescribed conditions- • 
to set the Courts in motion, for the purpose, not of putting 
him in possession of his rights, hut of merely ascertaining 
and declaring them with a view to their possible enforce- 
ment or protection on some subsequent occasion. 

18. The same obiect is effected bv the suits foi* the Suit for per- 

.* petuAtion o£ 

perpetuation of testimony, by which, m England, when a testimony, 
person has reason to believe that the testimony of some 
other person, which is of importance to him, is not likel>^ 
at a later period, to be available, he can get that evidence 
recorded with all the safeguards and solemnity incidental ,• 

to a judicial proceeding. 

19. Again, the law^ assists materially in the discovery of The obii- 
the truth by putting stringent compulsion upon any one, the truth.^^ 
who knows about a matter under inquiry, to speak and to 

speak the truth. It compels witnesses to come to Court, to 
answer questions, to produce documents ; and it makes the 
refusal to speak, or falsehood in speaking, a punishable 
offence, as well as, in civil cases, an actionable wrong. More- 
over, with a view to increase the chances of truthfulness, 
the law, in former times, obliged witnesses, and it still 
allows them, to appeal to the sanction of religion, and to 
imprecate the displeasure of fehe Deity upon themselves, if 
they are not telling the truth. It further enables the party 
to a dispute to make use of any oath, which is considered 
especially binding by persons of his race or persuasion, 
so long as it is not offensive and does not purport to 
affect another person. A party may also offer to be 
bound by such an oath, if the opposite party will take it. 

Thus the law utilizes whatever incentive to truth-telling, 
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religion or superstition in any case can be supposed to 
give : and it brings an earthly incentive into play by 
punishing with heavy penalty any false statement. 

Oaths not now 20. The tendency of opinion of late years has been 
compuisoiy. efficiency of oaths as a means of inducing truth- 

telling, at any rate against the propriety of making an oath 
essential to the validity of testimony. Various degrees of 
reljef were from time to time aftbrcled to those whose con- 
sciences were offended by an oath . As long ago as 1840, 
Hindus and Muhummadans were exempted from taking 
certain oaths, which were considered objectionable, and a 
solemn affirmation was substituted for an oath. A similar 
indulgence is now extended in England to any person who 
states that taking an oath is contrary to his religious belief. 
As the law now stands in British India, Hindus and 
Muhummadans affirm, and all other persons swear, in such 
form as is, from time to time, prescribed by the several High 
Courts. Any person, however, may, without assigning a 
reason, object to take an oath, and may, instead, make an 
affirmation of the facts which he wishes to state to the 
Court. The diminishing importance attributed by the 
Legislature to oaths as an instrument for securing truthful 
evidence is shown by the provision of^’the Act which now 
regulates the subject, that no omission or irregularity as 
regards the oath or affirmation of a witness shall affect the 
admissibility of his evidence or his obligation to speak the 
truth or the validity of any proceeding. The legal obliga- 
tion, however, of a witness to tell the truth rests not on the 
oathbuton statutory enactment. The Oaths Act (X of 1873), 
Sec. 14, expressly enacts that witnesses ** shall be bound 
to state the truth,” and the Indian Penal Code, Secs. 
191 and 193, renders punishable the giving of false evi- 
dence, by “any person “ legally bound by an oath or by any 
express provision of law to tell the truth.” 

Law of Evi- 21. The Law of Evidence is'^so essentially connected 
ed^fthS*o£ with that of Procedure, that various provisions of the Pro- 
Procedmre. ^edure Codes are really neither more nor less than rules of 
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Evidence, and might with equal propriety be inserted in an 
Evidence x\.ct. Such, for instance, is the rule in the Code 
of Civil Procedure, which requires that all documents relied 
on in a case must be produced at the first hearing ; the 
object of which is, obviously, to prevent evidence being 
manufactured as the case goes on. Such, again, are the 
provisions in the Code of Criminal Procedure as to the mode 
in which a witness’ testimony and the accused's statement * 
shall be recorded ; as to the admissibility of depositions mlidt? 
at an earlier stage of the proceedings and the use that may 
be made of them ; as to the mode in w'hich a Civil Surgeon’s 
statement may be proved, or evidence may be taken by 
commission in certain cases. 

22. The most important of the rules affecting Evidence EnghsU Com 
in Indian (^ourts were, up to the passing of the Indian Evi- 

dence Act in 1872, to be found in the decisions of the English 
Courts, laying down the English Common Law on the 
subject, and in the text-books in which these decisions 
were collected and discussed. The native rules of evi- 
dence had silently, but not less completely, disappeared. 

Several Acts of the Indian Legislature, passed from time 
to time, had introduced portions of the English Law or 
modified its provisions in certain particulars ; but they 
did not profess to set forth generally what the English 
Law was ; and no complete or systematic enactment on 
the subject had, up to 1872, found a place in the Indian 
Statute Book. This gap in the substantive law* of the 
country was filled by the Indian Evidence Act of that year. 

23. The structure of the Act will be best understood by 

observing that it is divided into two principal divisions, ^ ^ * 

which may be summarized by saying that they settle 

(I,) what is the permissible material of belief,— in 
other words, what facts are relevant and may be 
proved ; and 

(II,) in what way each of the facts constituting that 
material is to be proved : 

This second division comprises Parts II and III of the 
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fiictb m ibsue 
majf bo giv en 
Sec. 5. 


Act ; Part II dealing with the general principles governing 

Proof such as the rules as to oral and documentary 
evidence and the cases in which the one is excluded by the 
other ; and Part III dealing (1) with the persons^ who are 
bound to supply this evidence, — on whom, in other words, 
the burthen of proof lies, and (2) the procedure according 
to which they must supply it, — in other words, the rules 
g )verning the examination of witnesses. 

This division of the subject into the substantive part that 
deals with the material of belief, and the formal part which 
deals with the manner in which that material may be 
proved, is the main principle on which the Act is arranged, 
and unless it is thoroughly understood and kept in slight 
throughout, the system of the whole will be unintelligible. 

24. The matter may be stated more fully thus : The 
production of a belief m the existence or non-existcnce of 
certain facts being, as we have seen, the object of every 
judicial inquiry, and belief in the existence of a fact being 
the result of a mental process on certain materials presented 
to the mind, the first thing to be decided is, what are those 
materials to be ? In the first place, evidence of the actual 
facts in issue is admissible. Where the issue is whether a 
thing happened, the simplest w^ay of producing belief in its 
occurrence is for some one, who is able to assert of his own 
knowledge, from the evidence of his own senses, that it 
did happen, to come into Court and say so. The only 
question which the Judge has then to settle is as to the 
degree in which the witness’ account can be trusted. If 
the witness was not deceived as to what his senses told 
him, if he remembers it accurately, and if he is telling the 
truth, his testimony establishes the fact to which he speaks. 
Supposing, for instance, the fact in issue to be, Did A kill 
B ? ” Witness, I saw A take a knife and stab B in the 
heart, and B fell back dead.” Here the only questions are, 
was the witness deceived as to what he saw, is his recollec- 
tion inaccurate, is he lying ? If not, the fact must be as he 
says 
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'2o, second], there are, siirronndino e\ei\ fact, tt 

number of other facts which bear upon it, are connected 
with it more or less intimately, and in a higher or lower 
degree affect its probability. They are not facts in issue, 
that is facts on which the rights and lialulities of the parties 
immediately depend, but they are facts from wdiich facts in 
issue may be inferred. Notv almost every fact ma3% in the 
concatenation of human affairs, be shown to be in some v^y • 
or other connected w ith another ; but the attempt to follow 
out in every instance, every remote connection w^ould not 
only render judicial inquiry impossible from its interminable 
length, but would, even if practicable, be a very doubtful 
help towards the discovery of the truth, because the mind 
would be diverted from the immediate subject of inquirj\ 

One of the main uses, accordingly, of a Law^ of Evidence is 
to give a definition of the sort of connection which mus^ 
exist betw^een tw^o facts in order that the one may be taken 
into account in forming a belief about the other, or, in other 
words, may be relevant to the other. Sir James Stephen^ 
has given a general description of relevancy ” bj’^ saying * 
that one fact is relevant to another fact when the existence 
of the one can be shown to be the cause or one of the 
causes, or the effect or one of the effects, of the exist- 
“ ence of the other, or when the existence of the one, either 
alone or together with other facts, renders the exist- 
ence of the other highly probable or improbable, accord- 
‘‘ing to the common course of events.” This description, 
it will be seen, makes relevancy ” of facts to one another 
depend either (1 > on their connection with one another as 
cause and effect, or (2), generally, on the existence of the 
one rendering the existence of the other ‘‘ highly probable 
or improbable.” 'I'his latter form of connection is obviously 
too wide and too vague to be of practical use. Ingenious 
attempts have been made to analyze the true essentials 
of ‘^relevancy;” but it is unnecessary for our present 
purpose to consider them, because the Act has laid dowm 

* Digest of the Law of Evidence, 4th edition, p. sdi. 



16 


INTRODUCTION. 


in explicit terms the forms of connection between facts 
which it will recognize as rendering them relevant to one 
another. These we shall examine hereafter. At present it 
is enough to point outthat these ‘‘relevant^’ facts constitute 
w^hat English text-books call ‘‘ circumstantial evidence/’ as 
opposed to evidence of the actual facts in issue. They are, 
in every instance, an important auxiliary to, and check 
upon, direct evidence of the facts in issue, and when plenti- 
ful enough, and strong enough, they may supersede it 
altogether. 

26. With facts of this character, however, the Judge has 
a two-fold process to perform ; first, as with the other class, 
he has to decide on the accuracy and truthfulness of the wit- 
ness ; and then, assuming the accuracy and truthf alness of 
the witness, he has to decide on the proper inference to be 
^rawm from the fact stated. Suppose, for instance, the fact 
in issue to be, “ did A kill B and the evidence to be as 
follow^s : A came running out of the house ; he was much 
excited and splashed with blood ; in his hand was a bloody 
knife ; all the doors were locked but that out of which A 
came ; no one else was in the house ; B was lying on the 
floor with her hands tied behind her and her throat cut.” 
Now’- in this case there is no direct evidence of the fact 
in issue, viz,, whether A killed B ; that is there is no one 
who can speak to it from the direct evidence of his senses. 
What we have are facts from which the fact in issue may 
be inferred, and the Judge has to decide, first, whether the 
witness is telling the truth, and, secondly, if he is telling 
the truth, what is the proper inference to be drawn from 
the facts stated. Assuming all that the witness sajs to be 
true, does it prove that A killed B ? 

Great emphasis has been laid on the distinction 
between these two classes of evidence, direct and circum- 
stantial, and it has sometimes been urged that it is never 
safe to trust to circumstantial evidence in the entire absence 
of direct ; in other words, that unless there is some one who 
is in a position to assert directly of his owm knowledge 
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derived from his own senses, that the fact in issue did 
happen, no amount of circumstantial evidence will justify 
the inference that it has happened. 

But this is obviously going too fai*. There are many 
crimes which are committed under circumstances that pre- 
clude the possibility of direct evidence of their commission 
being given, but which yet allow of a perfectly safe infer- 
ence being drawn from surrounding ciicumstances. • 

house is broken into and a golden cup stolen : ten minutes 
after, a man is caught with implements of house-breaking in 
one pocket and the cup in another : he can give no account 
of them or himself : he is shown not to have had any gold 
cup in his possession shortly before the occurrence : he has 
been previously convicted of house-breaking : duplicates of 
pawned property, proved to have been stolen, are found upon 
him. 1'he combined result of these various facts is to make 
his guilt just as certain as if twenty witnesses came and 
swore that they saw him do it. Stories are often told of the 
mistakes to which circumstantial evidence, appaiently of the 
most conclusive kind, has given rise. But the occurrence 
of such accidents proves nothing but that all judicial 
decisions, however arrived at, are liable to error ; and that 
all that can be done is to act as in each instance appears 
most reasonable. Just as many stories might be told of 
convictions based on direct evidence, which has afterwards 
proved to be false. If circumstances sometimes “ lie,'’ 
i.e,, so happen as to suggest a deceptive inference, how 
much oftener is a Judge led astray by the inaccuracy or 
fraud of witnesses in testifying to a fact in issue. In India, 
at any rate, it is more to the surrounding facts than to 
evidence given directly on a fact in issue that a Judge -will 
look to ascertain the truth. 

28. It has been sometimes laid down by way of restrict- Coxpns aeiuti, 
ing the elfects of circumstantial evidence in the absence of 
direct evidence, that, in criminal cases, the corpus delicti," 
that is, the fact that a crime has been committed, at any 
rate, should be proved by immediate evidence, not simplj" 
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be int'eiTecl from tlie suiTOiinding circumstances. If a man 
is to bo couTicted of murder on circumstantial evidence, the 
fact of the deceased having come to a violent end should, 
according to this doctrine, he proved direct evidence, as 
by the 6 vidence of some one who inspected the corpse. If a 
man is to Iv convicted of theft on the strength of circum- 
straitial t \i<l(a'ice, it should first be proved by direct evidence 
• th^it some one has been robbed. Gieat autliorities may be 
quoted di support ol this doctrine ; but its unsoundness was 
deuumsir^ted by beiitham, who pointed out that any such 
rule would merely have the effect of allowing murders to 
hi* committed with impunity in every case in which the 
viclim''- body could he successfully made away with so as 
to render proof of the murder by direct evidence impossi- 
ble. A.nd so with every other crime. The fact is that it 

is in vain to invest anv one of the facts of the case with 
• *■ 

an artificial value and insist upon it as essential in every 
case to a conviction. It is easy to imagine cases in which 
tlu‘ corj)(iS deUrii, /.e., the fact of the crime, w^as not directly 
proved, hut yet in which the prisoner’s guilt would be 
beyond all reasonable doubt, and in which it would 
accordingly imply the grossest timidity to shrink from 
convicting. On the other hand, even supposing the 
corpus delicti to he directly proved, its proof divsposes of 
only one of various hypotheses on any one of w’hich the 
])ri^oner’^ innocence might be inferi-ed, and all of w^hich 
must be shown to be untrue before a conviction can be 
justified. The fact that the deceased came to a violent 
end is, in such a case, proved ; but a great many other 
facts mu^t be proved before any one can be convicted of 
bavmg murdered him ; and there seems no reason why 
the one fact should necessarily be proved in a different 
way from that in which the others are proved. 

question arises, to which of the sur- 
faetbaretoV roundiug facts is a judge to look, and where is he to stop? 

c>f surrounding circumstances is his 
mind to travel in coining t(^ a belief as to the fact in issue ? 
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Which of these ^urroiindinu circiiiiihianoes is he to take 
into account, which he to ignore'-^ Some al tlieiii will ^ 
affect the prohahility oi the fact in i‘^sne in a high degret^ : 
some in a lower, but ^till appreciable dt i>n^e : some in so 
low a degree as not to be worth notice. 

Suppose, for instance, that A is prosecuted tor the mui’der iiia-tiutson. 
of B, and the surrounding circumstances to Lo these : J ), A 
is seen by C and I) standing over BA corji^e t\ith a blojpdy 
knife in his hand, the blade of which exactl,\ fiib the w^ound 
in BA body ; (2), he w^as known to have a \iolent grudge 
against B and to have threatened to kill him : (H . he w'lia 
so circumstanced that BA death wsi'^ oi material advantage 
to him ; (4), he w^as seen by one man going tow ards the .-cene 
of the murder shortly before its occurreiiet . and h\ another 
coming away shortly afteiwvards ; (5), he left the village the 
evening of the murder having previoiislt burnt his clothes^ 

(6), he w'as of. a hostile clan to B ; /7j. he was a man of 
notorious evil life ; (8 ), he had previoush been convicted of 
crimes of violence; (9), he vva^ of a .“^iirly, jiassionate and 
violent disposition and unpopular in his village : ( iUj there 
was a rumour that he had done it ; (11), the general feeling 
in the village w^as that he w^as the guilty man ; (12), some- 
body told somebody else that he believed A to be the mur- 
derer; (13). A A father exhibited a homicidal tendency. 

Here are facts ranging in every degree of importance in 
their bearing on the facts in issue, from the very highest 
to the very lowest. Some of them, if true, produce a 
feeling almost of certainty ; some, coupled with others, 
raise a strong presumption ; some again, though not by 
themselves of great importance, do, when coupled with 
others, materially affect the j)robabihty of the case ; some 
on the other hand, as. 9, 10. 11, 12 and 13, suggest a 
probability so faint that it is more likely to lead one w’rong 
^ than right, and ought, therefore, to be put aside altogether. 

Where is the line to be drawn ? Bor a line must be drawm 
somewhere. ^*The T^aw^s of evidence,” said Lord Cran- 
\vorth, ^^are founded on a compound consideration of wdiat, 
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abstractedly considered, is calculated to throw light on the 
• subject in dispute, and what is practicable.’' On the one 
hand, we want to discover the truth ; on the other hand, 
since human life is short, and human powers are limited, we 
can devote only a limited amount of time and labour to its 
discovery. It is necessary, therefore, to prescribe a definite 
area, beyond which our investigations shall not extend. The 
fa«ts which fall within that area are styled “ relevant,” and 
it is out of these and these alone that the Judge’s belief 
about the matter must be formed. These alone can be 
proved. What then are the rules for testing whether a 
fact is relevant or not ? The answer to this question is 
given in Chapter II of the Act, Sections 5 — 55. 

Meanmgof the 30- But, first, what is the meaning of a '^Fact.” ‘^Fact” 
is defined as meaning ; (1), anything, state of things, or 
relation o! things, capable of being perceived by the senses; 
(2), any mental condition of which any person is conscious.” 
“ Fact ” will therefore include acts and events that can be 
perceived by the sense of sight, — statements which can be 
perceived by the sense of bearing, — opinions, feelings and 
beliefs of which the mmd is conscious. We shall see pre- 
sently that statements, opinions, feelings and beliefs are 
often relevant facts of the highest importance. 

31. In forming an opinion about a fact one w^ould natu- 
rally consider. 

Anything which has happened or been done 
in connection with it, 

— Anything which has been said about it, 

3^v/.- -Anything that has beon decreed in Courts of 
Justice about it, 

A.th— Anything that has been or is thought about 
it. and 

5//k — T he character and reputation of parties con- 
cerned. 

Under these five headings, accordingly, all relevant facts 
have been arranged in the Act. Under some one of them 


word “fact,*’ 


Arrangement 
of vqI&s ani 
facts. 
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every fact, which claims to be relevant, must be shown to 
fall. Many relevant facts, moreover, w’ill fall under more 
than one of them, as the headings are inclusive and not 
exclusive of one another. 

32, First then as to things which have happened or been Act^ ond 

, ... \ , cnents when 

done in connection with the lact to be proved, we have in relevant t&Uh. 
Sections 6 — 16 an enumeration of the particular forms ut ’ 
connection which the law regards as constituting relevanjcy. ^ 

A fact is said to be relevant if it is so connected with a fact 
in issue as to form part of the same transaction, whether it 
happened at the same or at a different time or place, Sec. G; 
if it is the occasion, cause or effect, immediate or otherwise, 
of a fact in issue or relevant tact ; or constitutes the state 
of things under which such a fact liappened, or affords an 
opportunity for tlie occurrence of a fact in issue or relevant 
fact, Sec. 7. So, also, facts showing motive or preparation 
for a fact in issue or relevant tact : previous or subsequent 
conduct of the parties ; statements of the parties which ac- 
company and explain conduct ; statements, made to or in 
the presence of the parties, w^hich affect their conduct, 

Sec, 8 ; so, also, are facts necessary to explain or introduce 
a fact in issue or relevant fact, or w^hich rebut an inference 
suggested by such a fact, or which establish the identity of 
any thing or person, w'hose identity is relevant, or fix the 
time or place at which any fact, in issue or relevant, hap- 
pened, or which show’ the relation of parties by whom any 
such fact was transacted, Sec. 9 ; all acts and statements 
of conspirators in connection with, or explanation of, the 
conspiracy, Sec. 10; facts that are inconsistent with rele- 
vant fact or fact in issue, or w^hich render any such fact 
highly probable or improbable, Sec. 11; or which enable 
the Court to determine the amount of damages w^hen dam- 
ages are claimed, Sec. 12 ; so too, when the enquiry is as 
to a right or custom, any transaction by w’hich, and any 
particular instance in w’hich such right or custom w’as 
created, claimed, modified, recognized, asserted or denied, 
exercised, disputed or departed from, is a relevant fact, 
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Sec. 13 ; so, also, are facts showing the existence of a state 
of mind or body when such state of body or mind is rele- 
* vant, Sec. 14. Again, when the question is whether an act 
was accidental or intentional, the fact that it formed part 
of a series of similar occurrences, is relevant, Sec. 15 ; and 
so is the course of business according to which the act, as 
to which the enquiry is, would have been done, Sec. 16. 
• A ny thing which falls wdthin this category is a relevant fact. 

Statements 33 ^ class of relevant facts are certain state- 

wlaen relevant 

factfe. ments ; ( Sections 17 — 39.) As a general rule the mere fact 

~ ’ that some one has previously said something about the fact 
to be proved is not a relevant fact ; but there are certain 
conditions under w’hich previous statements have a most 
important bearing on the probabilities of the case, and are 
almost the best evidence that a Court can have. Every- 
thing depends on the person by whom and the circum- 
stances in which the statement is made. 


Admissions. 
Se*cs. 17—20. 


By whom a 
statement 
must be made 
in order to be 
an admission. 


34 The first kind of statements to be considered are 
admissions. An admission is defined to be any statement, 
which suggests an inference as to a fact in issue or relevant 
fact, made by 

(a) a party to the proceeding ; 

(h) an agent to such party, duly authorised ; 

(r) a person, who has a proprietary or pecuniary in- 
terest in the subject-matter of the suit, and w^ho makes the 
statement in the character of a person so interested ; 

(d) a person from whom the parties to the suit have 
derived their interest ; 


{e) a person, wdiose position it is necessary to prove in 
a suit, when the statement would be relevant in a suit 
brought by or against himself ; 

if) a person, to whom a party in the suit has expressly 
referred for information. 


When sta.te- 
meut must be 
made in order 
tobeanrtdruis- 
sioa. 


In order, henvever, for the statement, to be an admission, 
it is farther necessary’, as to (a), in the case of persons 
suing or sued in a representative capacity, that the state- 
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merit should have been made during the continuance of 
their representative character, and in the cases {< ), (e), ^ 

that the statement should have Ijet-n made during the con- 
tinuance of the interest or position as to which the state- 
ment is made. 

35. The peculiarity ol an admission that it is rele- 
vant as against the person who inakes it or his reprt-ent- AL^inw the 
ative in interest, but not relevant, except in certain specified 
cases, on his or his repre&entati\e\ behalf. The reason ot i3isib€- 

this is obvious. If A sues B for Rs. 50, the fact that B told 21. 

some one else that lie owed A the nione> , is a w’eightj^ piece 
of evidence as against B. He ha*^ e\ery mcentivi^ not to 
make such a statement, and it is n( arly certain that he 
w^ould not have made it unless it were true. On the other 
hand, suppose that A has said “B i'- not longer my debtor/’ 
that, for the same reason, is a w'eiyhty piece of e\i(lence, 
against A, and, suiiposing its authenticity to be e^Ntahlished, 
its importance can hardly be overrated in considering the 
question of A’s claim. For w’h<^ is so likel;v to know' about 
the claim as himself, and w’ho is so little likely to iindtu- 
state it ? But the fact that A has told some one that B ow'es 
him the money, or that B has denied the existence of the 
debt, is of no weight at all, because each, of course, makes 
the best of his case, and each, if such statements w’ere ad- 
missible, would be tempted to manufacture evidence in his 
owm behalf. It is clear that the fact that A asserted or B 
denied the debt, on any number of occasions, does not in 
any appreciable degree affect the question whether there 
was such a debt or no. 

30. An admission, then, being rolevant only against the is the ^ 
person who makes it or his representative, W'hat is its effect mission? 
as against him ? It is not, merely as an admission, con- 
elusive ; the person who made it may show that he was 
mistaken, or was not telling the truth ; he may diminish the 
importance to be attached to it in any w ay he can : he is not 
precludedfrom contradicting it. Many admissions, liow'ever, 
become estoppels/’ and then, as will be seen hereafter, 
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Certain admis- 
sions? are rele- 
"vaiit on behalf 
of tile person 
who made 
them. 

Sec. ‘21. 


Wlien an ad- 
mission as to 
relevant state 
of mind or 
body may be 


(Sec. 115), the person who made them cannot deny them. 
So far, however, as they are merely admissions, he may 
induce the Court to disbelieve or disregard them if he can. 

B7. We now come to the exceptions to the rule that 
admissions are relewant only against the person who made 
them and his representatives, and not in his or their favor. 
There are certain cases in which a person’s admissions may 
be^proved in his own behalf. In the first place there are 
certain statements, which on account, either of the nature 
of the circumstances in which they are made or the subjects 
to which they refer, are expressly declared by the law to be 
relevant as proof of the facts to which they refer, if the 
person who made them is dead, or cannot be found, or for 
other good reason cannot be produced. Such , for instance, 
is a statement made in the ordinary course of business, or 
ihe discharge of professional duty ; a statement made con- 
trary to the interest of the person making it, or a statement 
as to relationship by a person having special means of in- 
formation, The statements, which are thus made relevant, 
are set forth in Section 3‘2, and will be considered immedi- 
ately, para. 42. Now, supposing any statement of this class 
to have been made by a party to the suit or other person 
whose statements are regarded by the Act as admissions, 
the admission will be relevant not only against the person 
making it but in his favor. For instance, a Captain is 
tried for casting his ship away. He produces his log-hook, 
with entries by himself, showing that the ship was kept in 
her due course. It would appear at first sight that he could 
not make use of the entries, in his own behalf, as being 
admissions ; but they are admissible, under the present 
exception, as being entries made in the regular course of 
business, wdiich are admissible under Section 32 whenever 
the person who made them cannot be produced. 

38. Again, a man may prove his own admissions on his 
own behalf, when the admission relates to a relevant state 
of body or mind, was made at or about the time w^hen such 
state of body or mind existed, and was accompanied by 
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conduct rendering its faKehood improbable. A tradesman, proved by per- 

- . . , . , T , ^on maJcmg it, 

for instance, wants to prove, that, at a particular date, he 
believed a certain Banker, X, to be solvent ; he may for 
this purpose prove that al)out the time in question he said, 

A is the safest Banker in the town,” at the same time 
placing a large sum in As hands. 


39. Again, an admission may be proved by the person 
who made it, or on his behalf when, under some other head nther\\i«e 
of relevancy, it can be shown to be relevant otherwise 
than as an admission. A man, for instance, is accused of 
receiving stolen goods, knov;ing them to be stolen. He 
may prove his own refusal to sell them below their real 
value, because that refusal would be relevant under Sec- 
tion 8, as explaining conduct influeneed by a fact in issue. 

Had he known them to be stolen, he would have been 
anxious to sell, though at a sacrifice' ; his conduct, there- * 
fore, in not wishing to sell is relevant, and so are his 
statements explaining that conduct. In like manner a man 
might prove his own statements, if they formed part of the 
same transaction with a relevant fact under Section 6, or 
were the occasion of a relevant fact under Section 7, or are 
necessary to explain it under Section 9. In any of these 
cases, accordingly, the admission is admissible, not only 
against the person making it but in his favour. 

At this point we find an important departure from the Oral admis- 
English law as to the effect of oral admissions of the con- tents of do^* 
tents of a document. In England such admissions may be 22 . 
used as proof : but under the present Act they are not 
relevant unless the party proposing to prove them shows 
that he is entitled, under rules to be considered hereafter, 
to give secondary evidence of the document, or unless the 
genuineness of a document produced is in question. This 
exclusion does not extend to an admission which a party 
chooses to make at the trial, which dispenses with the 
necessity of proof. Section 58. 

Another restriction on the use of admissions as evidence Privileged 

A 
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communioa- {g that ail admission cannot, in civil cases, be proved, if it 
Se«. 23. has been made on the express condition that it should not 
be used, or in circumstances from which such a condition 
can be inferred. This is to guard against the improper use 
of communications made, as it is said, without prejudice,” 
and would in a civil suit preclude the use of admissions 
^ made to priests and other confidential advisers. 

Confessions of *40. Under the heading of admissions provision is made 
tb© confessions of accused persons. No such confession 
Secs. 24 -29. jg relevant if it appears to have been obtained by means of 
any inducement, threat or promise, having* reference to the 
charge, proceeding fromapersonin authority, and sufficient 
to make the accused person suppose that he would, by 
making it, better himself, in a temporal way, with refer- 
ence to the proceedings. The provisions of the Code of 
• Criminal Procedure as to the inadmissibility of confessions 
to the Police, and of a confession made by a person in 
*• Police custody except in the presence of a Magistrate, are 

merely developments of the principles here enacted. 

• Confessions, other than those expressly excluded, are not 

irrelevant merely because made under a promise of secrecy 
or in consequence of a deception, or during drunkenness. 
Confession of 41. Lastly, Judges are relieved from the attempt to per- 
form an intellectual impossibility by a provision, that, when 
more persons than one are tried for an offence, and one of 
them makes a confession affecting himself and any other of 
the accused, the confession may be taken into consideration 
against such other person as well as against the person 
making it. Such a confession is, of course, in the highest 
degree suspicious ; it deserves ordinarily very little reliance : 
but nevertheless it is impossible for a Judge to ignore it, 
and, under the Indian Evidence Act, he need no longer 
pretend to do so. The exclusion, in fact, was one of those 
rules of evidence, borrowed from the English system, which, 
though well adapted to trials by Jury are meaningless and 
out of place on occasions where the functions of Judge 
and Jury are combined in a single official. The Indian 
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Judge hab simplj to consider whether the confession ought 
to have any weight with him, and, if any w^eight, how much, 
in the opinion he forms about^the case. 'I'he exclusion of 
confessions of this kind from the definition of ‘‘ evidence 
is intended, apparently, to remind the Judge that he is 
dealing with very unsound materials, and that, though he 
may take them into consideration, he must not rely on them 
as the sole or even as the chief basis of his belief. • 


42. Next follow the statements, to which reference has statement 
already been made in para. 37, which, from their nature, 
are declared to be relevant facts, when the person w^ho 
made them is dead, or for other good reason cannot be 
produced, or cannot be produced without a degree of 
expense and trouble which the Court considers unreason- 
able. These are 


1. Statements by a person, since deceased, as to ' 

the cause of his death : 

2. Statements made in the ordinary course of 

business : 

3. Statements against a person’s interest : 

4. Statements as to the existence of any public 

right or custom or matter of public interest, 
made by a person likely to know of the 
existence of such right, custom or matter, 
and before any controversy about it had 
arisen : 

5. Statements as to relationship made by a per- 

son having special means of knowledge, 
before the question in dispute was raised : 

6. Statements as to relationship of deceased per- 

sons, contained in Wills, Deeds, Pedigrees, 
on tombstones, family portraits, or other 
records of a like nature, and made before 
the question in dispute was raised : 

7. Statements in Deeds, Wills or other documents 

relating to any transaction, in which some 
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right or cu&tom in dispute was created, 
^ claimed, modified, recognized, asserted or 

denied, or which was inconsistent with the 
existence of such right or custom : 

B. Statements by a number of persons of their 
feelings or impressions, wdien such feelings 
or impressions are relevant to the matter 
^ ^ in question. 

patempti. in^ In the next place a statement made by a witness in 

pxoceedinj?. a former judicial proceeding is a relevant fact w^hen the 
Sec. 38. -^rjtness is dead or cannot, without unreasonable trouble, 
be produced, and if 

(1) the proceeding was between the same parties 
or those whom they represent. 

C2) the adverse party had the right and oppor- 
♦ tunity to cross-examine, and 

(3) the questions in both proceedings were sub- 
stantially the same. 

Statements 44, We have seen that certain statements are relevant 
speofaicircum- if the person making them cannot be produced, Section 82, 
Sec, 34 , is ^ party to the suit, Section 17 : we next come to a 
class of statements, wdiich are relevant on account of their 
special character and the circumstances in w^hich they are 
made, whether the person who made them can be produced 
or not, and w^hether or not he is a party to the suit. Such 
are entries in books of account, regularly kept in the course 
of business, subject however, to the condition that they 
shall not be sufficient evidence to charge any one with lia- 
bility without some independent evidence of the fact stated 
in them. So also are entries in public records or registers 
by a public servant or other person in discharge of his duty ; 
statements in published maps, or in maps made under the 
authority of Government ; statements of facts of a public 
nature made in the recital of an Act of Parliament, or of 
any of the Indian Legislatures, or in a Notification in the 
Gazette of any Indian Government, the London Gazette or 
the Government Gazette of any English Colony ; statements 
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of the law of any country contained in a book published 
under the authority ot the Government ol that country, and 
published rulings of the Courts. 

45. The next clas^ of relevant facts are judgments of Judgrments 
the Courts of law. These are often relevant facts of the 
highest importance. Toreinost among.st these are the judg- 
ments in civil cases which have the effect of rendering the 
matterin question res judicata as between the parties and so * 
barring the question from being re-opened. By Section 13 
of the Code of Civil Procedure, x\ct XIY of 18b2, no Coml 
may try any suit or issue in which the matter, directly and 
substantially in issue, has been directly and substantially in 
issue in a former suit between the same parties or those 
under whom they claim, litigating in the same title, in a 
Court of competent jurisdiction, and has been heard and 
finally determined by such Court. Wherever, accordingly^ 
any matter in issue has been raised and adjudicated in a 
former suit between the parties or those whose represent- 
atives they are, the judgment in the former suit becomes 
relevant for the purpose of showing that this is so. Sec- 
tions 42 and 43, of the Code, again, provide that every suit 
shall include the whole of the Plaintiff’s claim, and that if a 
Plaintiff omits to sue in respect of any portion of his claim, 
he shall not afterwards sue in respect of the portion so 
omitted ; and that if, being entitled to more than one 
remedy in respect of the same cause of action, a Plaintiff 
omits, without leave of the Court, to sue for any of such 
remedies, he cannot afterwards sue for the remedy so 
omitted. Former judgments may therefore be material for 
showing that the claim advanced forms part of a former 
claim, or that the remedy for which the Plaintiff’ sues is one 
for which the Plaintiff might have sued in a former suit in 
respect of the same cause of action. 

46- The same principle applies to criminal law. An Former eon- 
accused person may, under Section 403 of the Code of 
Criminal Procedure, bar proceedings against himself by 
showing that he has been previously acquitted or convicted 
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by a competent Court on the same facts as those in respect 
of which he is being prosecuted. The judgment of the Court 
by which he w’as acquitted or convicted, would, in such 
case, be relevant. 

Certcim ]udg- 47 . We have ^een that civil j udgments do not ordinarily 

ciusive'agaiust precludt^ auy out* but the parties to the suit or their repre- 
aii thtf world. i'roiii Contesting the matter upon w’hich they are 

"" prqnounced. 'lliere are, however, certain very important 
exceptions to this rule. There are some judgments, the 
nature of which ib not to define a man’s rights against the 
particular individuals, who are parties to the proceeding, 
but to declare his status generally as against all the world. 
As to what these judgments are, and as to the grounds on 
w’hich they operate not only as against the parties to the 
suit but as against all the world, therulings of the English 
jCourts and the various text-books have, unfortunately, not 
Doctrine of been wholly free from indistinctness. While all parties 
agreed that judgments of this nature were to be called 
‘ judgments in rem,^ the origin and real signification of that 
. expression has been very partially understood, and it is 
difficult to reconcile the theories which have been enunci- 
ated by different English tribunals on the subject. When, 
how'ever, the historical sources of the ‘ judgment in rem’ 
came to be examined, it became apparent that its peculiar 
efficacy was originally derived, not from the nature of the 
judgment itself, as declaring status, but from the character 
of the proceeding in which, and of the tribunal by which 
it was pronounced ; and it is with reference to these con- 
siderations that the law, which now regulates the subject 
in India, has been framed. 

r^rovisions of 48. Section 41 of the Act, accordingly, defines the tribu- 
Judgmeuts^ nals and the proceedings in w’hich a judgment will have this 
^^^^^irbal application. It provides that a final judgment of 
world, a Gourt exercising Probate, Matrimonial, Admiralty or In- 
solvency Jurisdiction, which confers upon or takes away 
from any person any legal character, or which declares any 
person to be entitled to any such character, or to be entitled 
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to any specific thine;, not acrain-^t any c.pecifiefl por'^on but 
absolutely, is conchi-ive proof that any 1^‘i^al character, 
which it confers, accrued at the time llie decree came 
into operation ; that any le^al character, to wlnrh it ‘lares 
any person to be entitled, accrued at the time mention* d in 
the decree ; that anythim*, to which it dtclan a per-^un to 
be entitled, was that person's propt rty at the time at Vvhich 
the decree declares it to be his. 

49. "With the exception of the cases inst note d, there are Jutigment*. 

. - . . ^ I'il icil, tliutyll 

no judgments conclu'^ive in Indian Courts auain'^t pcistm^ i c*t 
other than the parties to the proceedings or tiieii represent- arc 
atives as to the facts which tbi^y declare or the right-^ ^hieh 
thej'^ confer. There are, however, some judgment^ which, iu 

though not conclusive proof of wdiat they state, and not *" 42 

binding upon anybody but the parties to the proceeding 
and their representatives, may yet be consideix d by the- 
Court by way of evidence as to the facts with which they 
are concerned. Such are judgments relating to matters of 
a public nature ; as, for instance, in a suit, in wdiich the 
existence of a public right of waj^ is disputed, a judgment 
between other parties, in which the existence of the same 
right of way is affirmed or negatived, may be put in as 
evidence of the existence or non-existence of the right ; 
though the party against w^honi it is employed wall be at 
liberty to counteract it, if he can, as he would any other 
piece of hostile evidence. 

50. Lastly, the existence of a judgment wdll sometimes Judgments 
be a relevant fact under some of the other provisions of the 
Act as to relevancy. For instance, the fact that A has the 
obtained a decree of ejectment against B may be the motive 
for B's murdering A ; or it may be necessary, for the pur- 
pose of proving A’s position, to show that he suffered judg- 
ment to go by default against him at a particular time ; 
or the fact of A’s having prosecuted B for slander may 
explain the relations of the parties and their state of mind 
on a subsequent occasion, or the judgment may itself be a 
fact in issue, as where A sues B because through B’s fault 
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Opinions as to 
matters ot for- 
eign law, sci- 
ence, tirt or 
handwriting. 

Sec. 46. 


Experts. 
Sec. 46 


A has been sued and cast in damages. In any such case 
the judgment will be a relevant fact. 

51. The next class of relevant facts are opinions.” 
There are some cases in which, -with a view to ascertaining 
the truth about a thing, it becomes important to know what 
people think about it. This is obviously a somewhat un- 
substantial sort of proof, and it will be seen that it is only 
in Very special cases and under very strict conditions that 
‘ opinions ’ are admissible. 

52. In the first place it is often necessary for the Court 
in the course of an enquiry to be informed on some matter, 
which is material to the decision, and which involves know- 
ledge of a special, technical or scientific character, and this 
information can bo supplied only by some one who is speci- 
ally versed in the subject. What is the law of a foreign 
-country as to some particular point ; what are the symptoms 
of a particular sort of poison ; what are the causes of certain 
symptoms ; what would be the results of a certain blow 
in a certain part of the body ; do particular symptoms com- 
monly show unsoundness of mind, and is the unsoundness 
of mind so shown of such a nature as to render a person 
incapable of knowing the character of his acts ; could a ship, 
seaworthy at one time, be in a specified condition of unsea- 
worthiness at another ; does a picture appear genuine or 
fictitious ; is a singer's voice of a particular quality ; is one 
specimen of handwriting written by the same hand as 
another : these and a hundred kindred questions are of daily 
recurrence in the courts, and can be answered only by the 
‘ opinions ' of those who possess special information about 
each of the matters involved respectively. 

53. Such specially skilled persons are called experts, 
and their opinions on any point of foreign law, science, art, 
or identity of handwriting are relevant, whenever the Court 
has to come to a decision with reference to any of these 
matters. Moreover, when an expert's opinion is relevant, 
any fact, which supports or is inconsistent with that 
opinion, becomes ’relevant. 
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54. In the next place there are -‘Oiiie opinions, vvxiich, Opiuon^ 
though not given hy exp^rt^, art? \er rth vant as har.g the 
opinions of persons po^^i wna^peeictl lotan-x 1 i.i(a'iu..tinin ^ y 
As to the question whether ^oine paiticalaiMh cunienr va-* 
written or signed by some particular peiNon, the ( pinion *4 

any person who is acquainted with the handwriting ot that Ho a vie .t/ 
per^^on, is relevant ■ and a peison i=! said to he acquainted 
with the handwriting of another, when he has (1 ), ^een 
wuite ; or c2), received letters purporting to he siginxl by 
him in reply to letters addres^c^d to him ; or been in the 
habit, in the ordinary course of husines-i, ot seeing do(*u- 
ments purporting to be signed by him. 

55. Again, w^hen the question is as to the existence oi 

any general custom or right, the opinions of person-, tvlio Su^. 
would be likely to know of its existence, are relevant. 

And so, when the question is as to the u'-ages and tenets of 
any body of men or family, the constitution and government 
of any religious or charitable foundation, the meaning of 
words or terms as used in particular places or by particular 
classes, the opinions of persons having special means of 
knowledge thereon, are relevant. On matters of relation- 
ship, moreover, the opinion, expressed in conduct, as to such 
relationship, by persons having special means of knowledge 
on the subject, whether relatives or not, is relevant, except 
in certain specified cases for the purpose of proving such 
relationship Thus, as a general rule, the facfc of two 
people being man and wife, or of one person being the 
legitimate child of another may he inferred with tolerable 
safety from the behaviour towards them of other members 
of the family. There are, how^ever, certain important cases, 
such as proceedings in divorce and prosecutions for bigamy, 
in which the fact of marriage must be substantiated in a 
more formal manner. 

56. We now come to the last class of relevant facts, the Character 
cases, namely, in which character is relevant. In civil cases v^uLtf 

a person's character cannot be proved for the purpose of fw 

showing that any conduct attributed to him is probable 

s 
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or improbable. If a man is sued for breaking his promise 
or for wrongful detainer of another man’s goods, or for 
selling an article inferior to sample, evidence cannot be 
given to show that it was likelj^ from his disposition and 
reputation, that he should do that which is alleged against 
him. It is obvious that enquires into the ordinary trans- 
actions of life would be indefinitely prolonged, if, in decid- 
ing whether a man had or had not done something, the 
Court was at liberty to enquire whether he was the sort of 
man to do it. We do not know enough about each other’s 
motives and dispositions, and we cannot analyze them with 
sufficient delicacy or minuteness, to allow us safely to draw 
inferences from them as to the way in which people will 
behave on any particular occasion. In civil enquiries, ac- 
cordingly, all evidence of this nature is rejected, though a 
• Judge must, of course, draw his own inferences from the 
relevant facts proved as to the character of the parties 
concerned, and such inferences may materially affect the 
probability of any conduct imputed to them. In criminal 
enquiries the case is different. There is a broad line be- 
tween crime and innocence, and when the question is 
whether a man has committed an offence or not, his 
character becomes a material consideration. Sometimes 
it is almost conclusive : suppose, for instance, that a mur- 
der is committed under such circumstances that one of 
two persons must be the murderer : one of them is a 
habitual offender, of notorious evil life, of ferocious dis- 
position, of lawless habits : the other is a person of refine- 
ment, delicacy and saintliness. Who can doubt that in 
such a case the character of the person concerned is a main 
element in the consideration of innocence or guilt ? It is 
necessary, however, to lay down rules as to how much 
evidence of character shall be let in. In the first place it 
must be alwaj^s right that an accused person should have 
the benefit of a previous good character, and of any favor- 
able inferences that are to be drawm from it. Evidence of 
good character is accordingly always admissible. 
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As to proviou-j Ijad ch.ir.ictLr. the au\i< tv ol tho Leai'la- ‘O"- 

^ t3on, 

tiire ihcit per-'Oii^ on tbtir truil - makl nt tuakd witli dll wt.Si. 
possible lainit os and t \ t ii in has f xcIikIkI evidence 

of pre\iuus bad character except in two cum >. If a man 
has been previousl\ couvicied ol an oiteiK e, that is a tan- 
gible, unmistakable piece ol e\i(lence about hiui, and tlit 
Court is to w'eigh this in determinmu on the piohabilities 
as to his innocence or guilt. The Act, accordingly, ^ 

vides that when a man is tried tor any ottence, a previous 
conviction is declared by the present Act to l;e a relevant 
fact, and may be proved as a substantive part of the cave 
for the prosecution, not inerel} mtioduced, at a stage sul?*' 
sequent to conviction lor the purpose ut entailing a heavier 
punishment. The effect, however, oJ the section has rieen 
neutralized and the original position ot the law’ on this 
point restored by Section 310 of the Code of Criminal Pro- 
cedure, 1882, w’hich provides that, w’hen an accused person* 
is charged with an offence committed after a previous con- 
viction, that part of the charge which states the previous 
conviction shall not be read out in Court, nor shall evidence 
in support of it be given, until and unless the accused has 
pleaded guilty to, or been convicted of, the subsequent 
offence. Another case, in wiiich character is relevant, is 
that in which an accused person chooses to bring forw^ard 
evidence of his previous good character : he has then 
challenged enquiry on the point, and it is obviously right 
that evidence to contradict the evidence of his alleged 
good character, should be admissible. In any such case, 
therefore, the fact of tho accused being of bad character 
would become relevant. 

67. Lastly, character is relevant in civil cases, wherever charaettr 
it affects the amount of damages to be recovered, as in ifaSt dam- 
actions for libel, seduction, or in proceedings in the Divorce 55. 

Court. It is obvious that in enquiries of this nature, the 
amount of injury inflicted, and, consequently, the compen- 
sation to be given, must depend to a large extent, on the 
character of the person concerned ; and the Court must, 
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accordingly, take notice of this in assessing the damages 
to which such person is entitled. 

.58. I’his completes the list of relevant facts. There are 
certain other facts, provided for in Sections 146, 148, 155, 
156 and 157, which may, in certain circmu stances, be proved 
for the purpose of discrediting a witness either by showing 
previous inconsistent statements, or in some other manner 
pfoving him to be untrustworthy ; or for corroborating a 
witness by showing corroborative circumstances or by proof 
of previous statements consistent with his present evidence. 
It will be, however, more convenient to consider them in 
the natural order, when ue come to the mode in which wit- 
nesses are to be examined. 


Seioud 59 ijhig concludes the first part of the Act, as to the 

'’Si'ea.“ Hmv material of belief. We now proceed to consider the second 
Srto be ‘ ' of the two main divisions of the subject, viz , the mode in 
pro' o'l- which this material is to be brought to the J udge’s mind,— 

* in other words, how facts, which are relevant under the 

preceding sections, are to be proved. This is provided for 
in Parts II and III of the Act. 


Some ticis (30. In the first place there are certain facts which need 
not bo pTOvod. not be proved at all. These are, generally, facts of so 
public and notorious a character that everybody is supposed 
to know them ; such as the law in force in British India, 
jntoiai Acts of Parliament, the course of proceeding of Parliament 
“°*"seo. 17 . and of the Indian Legislatures, the accession and Sign- 
manual of the Sovereign, various official seals, the appoint- 
ment of various officers, and other facts of a like nature. 
As to these no proof need be offered. The Court takes 
judicial notice of them, and in doing so, may resort for aid 
to appropriate books of reference. A party, however, call- 
ing upon the Court to take judicial notice of any fact, must 
be ready to supply it with any necessary book for the 
purpose of reference. 

Facts wMcii 61. In the next place no proof need be given of facts 
i^eeto^admit, which the parties or their agents agree to admit at the 
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hearing, or which, before the hearing, the\ agree to admit < r are a* emed 

. . T . . . 0.0 JLd- 

by writing under their lianas, or which, b\ am rule n*ituaJt.\ tin:r 
pleading in force at the tiiue, they are d<reuied to have 
admitted by their ])leadmgs. 

G’i. This last provision is of less importance in India, s'tna rn]f> of 
than it would be in England, where pleading has been kn >\ui to 
reduced to a rigid, and, until recent times, highly technical ' 

system, xlccording to English Law, w’herever a mateilai 
averment, properly put foiwvard by one party, is passed 
over by the adverse party without denial, it i'^ taken to be 
admitted : and, accordingly, if the plaint states a fact, and 
the defendant's plea does not contradict it, but goes upon 
some other ground of defence, (as for inf^tance, that the 
suit is barred by the Htatute of Limitations,) this is held 
to amount to an admission of the fact by the defendant. 

No such rule, it need hardly be said, is, in any but a very' 
small degree, applicable to proceedings in an Indian Court, 
where the J udge, in most instances, frames the issues, as he 
picks the merits of the story out from the statements of the 
conflicting parties, and where those parties are generally 
unlettered peasants without professional assistance. In 
important suits, where the pleadings are more exact and 
elaborate, wudtten statements are put in, the facts, wEich 
either party is prepared to substantiate, admit or deny, are 
ascertained with great precision : and in these the plead- 
ings do practically narrow the controversy to certain defi- 
nite issues. And even in simpler suits cases occur in which 
a Judge would consider that a man had virtually made an 
admission by his pleading ; as, for instance, if a tenant, 
being sued by his landlord for a breach of the conditions 
of his lease, pleaded leave and license in the particular 
instance, the landlord might be considered to be relieved 
from the necessity of proving the tenancy. So, a defend- 
ant who, when sued for a bond-debt, pleaded payment, 
might be taken to have admitted the existence of the bond. 

No fixed rules, however, on the subject, have as yefc found 
a place in the procedure of the Indian Courts. It, is how- 
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ever, a recognized rule that a party who has deliberately 
set up, as his case, one set of facts, cannot be allowed, at 
a later stage, to repudiate it and set up another. 

63. Coming to facts which have to be proved, we have, 
first, the two cardinal rules that (1), all facts, except the 
contents of documents, may bo proved by oral evidence ; 
and that (2), oral evidence must in every instance be direct, 
that is to say, if the fact to be proved is one that could be 
seen, the evidence must be that of a witness who saw it ; if 
the fact is one that could be heard, the evidence must be 
that of a witness who heard it ; if it be one which is per- 
ceptible by any otlier sense, the evidence must be that of a 
witness who perceived it by that sense ; if the fact to be 
established is the existence of an opinion in a person’s mind, 
the evidence must, as a general rule, be that of the person 
• who says that he holds that opinion. 


S|)ecmieiib of 64. Let US siippose, for instance, that A is charged with 
dencc. the murder of B, and that the facts alleged in support of 

^ the charge and shown to be relevant under Part I, are as 

follows : 

1st Witness. — A came running from the scene of the 
murder at 12 o’clock. 


•2nd 

Dj. 

Some one screamed out at the same time 
and place, ‘‘ A, you are murdering me.” 

3rd 

Do. 

A left his house at 11 vowing that he 
would be revenged on B tor pressing so 
hard for his debt. 

4th 

Do. 

There W’as blood at the scene of the mur- 
der, and on A’s hands and clothes. 

Sth 

Do. 

There w^ere tracks of footsteps from the 
scene of the murder to AJs house, which 
corresponded with A’s shoes. 

6th 

Do. 

The wound which B received, was in my 
opinion, of a character to cause death, 


and could not have been inflicted by 
himself. 
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7th witness. —The deceased «aid “The sword-blow in- 
flicted by A has killed me.” 

8th Do. The prisoner said to me, “ I killed B, 
because I ^as desperate.” 

9th Do. The prisoner told me that he was deeply 
indebted to Ih The prisoner was a man 
of excellent character. 

65. Now these various circumstances, statements and Hoa iIh 

opinions, would all be relevant facts under Part I, and tlie " 

rule now under consideration provides that, in each instance, ^ 

they must be proved by direct evidence ; that i-, the fact that 
A came running from the scene ot the murder, as alleged, 
must be proved by a witness ^ho tells the Court that he 
himself saw A so running; the fact of the screams heard by 
2nd witness must be proved by the 2nd witness telling the ^ 

Court that he did hear such screams ; the fact of A having 
vowed, shortly before the murder, to be revenged on A must 
be proved by the 8rd witness, who heard the vow : so, the 
blood by the person u ho saw it ; the footsteps, by the person 
who tracked and compared them ; the doctor’s opinion as to 
the wound, by the doctor testifying tliat that is his opinion ; 
the dying man’s statement, and the prisoner’s confession by 
a person who heard them. They must not be proved by the 
evidence of persons to w’hom any of the witnesses above 
mentioned may have told what they heard, or saw, or 
thought, 

66. For instance, all the following evidence would be Specimen of 

, . inrlirect eM- 

indirect : deuce. 

10th witness. — ily child came in and said, “ I have seen 
A running in such a direction.” 

11th Do. The Police told me that screams had been 
heard at such a time. 

12th Do. Father said, “I am sure there wull be 
murder, for A has just left the house, 
vowing to be revenged on B.” 
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13th 

witness- 

—The Police said that they had compared 

• 


the footsteps and found that they ex- 
actly fitted. 

!4th 

Do. 

The Doctor said that the man could 
never cut himself like that. 

15th 

Do. 

Everybody said that there was no more 
doubt, for the deceased man had iden- 

• 


tified the prisoner. 

16th 

Do. 

B’s w’ife told me the day before that A 


was heavily indebted to liini. 

All the evidence of witnesses 10 to 16 would be inadmissi- 
ble, not because the facts to which it refers are irrelevant 
but because it is not “direct,” that is, not given by the 
persons who with their own senses perceived the tacts 
described, or in their own minds formed the (^pinions 
• expressed. The only use that could be made of it would 
* be for the purpose of corroborating some other itness by 

proving a former consistent statement made by him at the 
time : or of discrediting him by proving a former inconsist- 
ent statement. Except for these purposes it would be 
inadmissible. 

exception to the rule that the existence of an 
provla by ^ opiiiioD must be proved by the person w^ho holds that opinion, 
59 , is made in favour of experts, whose opinions may be proved 
by their published treatises, if the expert is dead or cannot 
be found, or if the Court considers that to call him as a 
witness would involve unreasonable delay or expense. 
Special provisions also are made in the Code of Criminal 
Procedure for obviating the necessity of the personal attend- 
ance of Civil Burgeons and Chemical Examiners to Grovern- 
ment ; but these provisions in no way infringe the principle 
in question. The evidence of these officers must be direct, 
as in every other case : but, on giounds of public conveni- 
ence, they are allowed to give it in a different way from 
other people. 

Proauction of Byway of securing that the Court shall, in every instance 
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have before it the best po'^sible means ol foniiin^ an 
opinion, it is provided that vhen the evidence refer- to the 
existence or condition of anj^ material object, the Court may 
require it to be produced for inspection. Such inspLCtion is 
frequently indispensalile m order t<y the proper understand- 
ing of the oral evidence, and enables the Court to draw im- 
portant inferences as to the truthfulness of the witnesses 

68. So much for the mode of proving everything except 
documents : Chapter V deals wuth the proof of the contents 
of documents, and this brings us to the distinction betw^een 
primary and secondary evidence. 

Primary evidence of the contents of a document is the 
document itself produced for the inspection of the Court. 
Where a document is executed in several parts, each part 
is primary evidence ; and, where a document is executed in 
counterpart, each part is primary evidence as against the 
party executing it. Where a number of documents are 
made by a uniform process, such as printing or photography, 
each one is primary evidence of the contents of all the rest. 

69. Secondary evidence includes 

(1) Certified copies given under the provisions ot 

the Act ; 

(2) Copies made from the original by mechanical 

processes which in themselves insure the 
accuracy of the copy, and copies compared 
with such copies ; 

(3) Copies made from or compared with the origi- 

nal ; 

(4) Counterparts of documents, as against the 

parties who did not execute them ; 

(5) An oral account of the contents of a docu- 

ment given by some person who has himself 
seen it. 

70. The rule on this subject is that documents must be 
proved by primary evidence, except 

(a) when a document is in the power of the person 
against whom it is to be proved, or of a person 


ob> ot ^ 
Sic. 60 


Pi (»f of docu- 
Sto. 61. 


Piimai> e\i' 
<!♦ e 

Spc 02. 


Secondary 
evidence. 
Sec. 63. 


Documents 
must be prov- 
ed by pri- 
mary evidence. 
Exceptions. 

Sec. 65. 
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legally bound to produce it, or of a person out of 
reach of, or not liable to the process of the Court, 
and such person does not (after notice to produce 
in cases in which such notice is necessary) pro- 
duce it ; 

in this case any secondary evidence of its contents is 
• admissible. 

{h) when the existence or contents of the original are 
proved to have been admitted in writing by the 
person against whom it is to be proved or his 
representative ; 

here the written admission is admissible. 

ie) when the original has been destroyed or lost, or 
when the party offering evidence of its contents 
• cannot for any other reason, not arising from his 

own neglect or default, produce it in reasonable 
time ; 

here any secondary evidence of the contents of the docu- 
ment is admissible. 

{d ) when the original is of such a nature as not to be 
easily moveable ; 

here again any secondary evidence may be given. 

ie) when the original is a public document, viz . : 

I, a document forming the act or record of the act of 
The Sovereign authority, 

Official bodies and tribunals, 

Public officers, Legislative, Judicial and Exe- 
cutive, whether in British India, or other 
portions of Her Majesty’s dominions, or a 
foreign country, 

or II, a public record kept in British India of private 
documents ; 

in this ease the contents of the original may be proved 
by a certified copy. 

{/) when the document is one which may by this Act 


Public docu- 1. 

ments. 

See. 74 2. 

3. 


Sec* 66* 



INTKOI>U£!TION. 


43 


or any other law in force in British India, be 
proved by a certified copy ; 

here a certified copy is admissible. 

iff) when the original consists of numerous accounts 
or other documents which cannot conveniently 
be produced, and the fact to be proved is the 
general result of the whole collection : ^ 

m 

here the result may be proved by any person, skilled in 
the examination of such documents, wdio has examined them. 

71. The notice to produce referred to in [a) is by no to pm- 
means invariably necessary. When the document, the 
contents of which are to be proved, is itself a notice : when gee. 
from the nature of the case, the adverse party must know 

that he will be required to produce it ; wiien the adverse 
party has obtained possession of the original by fraud or 
force, or has the original in Court, or has admitted its* 
loss, and when the person in possession of the document is ^ % 

out of reach of or not subject to the process of the Court, 
no notice to produce is necessary ; and the Court may, if it 
thinks fit in any other case, allow secondary evidence of a 
document to be given, without the previous notice to pro- 
duce it. 

72. Next follow provisions (Sections 67 — 73) as to 

proof of handwriting and signatures where a document is testation must 
alleged to have been written or signed by a particular per- 
son, and as to proof of attestation when a document is 
required by law to be attested. As to the latter, the 
admission of a party to such a document of its execution by 
himself is sufficient proof as against him ; in other cases 
one attesting witness must be called to prove execution, or 
if there be no attesting witness alive or subject to the pro- 
cess of the Court or capable of giving evidence, or if the 
document purports to have been executed in the United 
Kingdom, it will suffice to prove that the attestation of 
one attesting witness is in his handwriting, and that the 
signature of the person executing the document is in his 
hand-writing. If the attesting witness denies or does not 
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recollect execution, it may be proved by other evidence. 

• In order to prove that a signature, handwriting or seal is 
that of a particular person it may be compared with any 
signature, handwriting or seal, proved to the satisfaction of 
the Court to have been written or made by that person ; 
and the Court may direct any person in Court to write 
, any words or figures for the purpose of comparison. The 
opinions of experts and of persons acquainted with the 
handwriting are, under Part I, relevant for the purpose of 
identifying it : in order to prove handwriting, therefore, 
some such person should be called. 

We have seen that public documents may be proved 
prSed. by a certified copy. Provision is made in Section 76 for 
securing these certified copies by the enactment that every 
public officer having custody of a public document, which 
* a person has a right to inspect, shall give that person, on 
« demand and on payment of the legal fees, a copy signed, 

stated and certified to be correct. 

Special ways 74. Beside these certified copies, there are special ways 
tam'pubife'^'''' of proving certain public documents which are pointed out 
in Section 78. Acts, orders or notifications of the Govern- 
ment of India or any Local Government in any Executive 
Department may be proved by the records of the depart- 
ment, certified by its head, or by any document purporting 
to be printed by order of Government ; the proceedings of 
the Legislatures by their journals, published Acts, or ab- 
stracts. or copies purporting to be printed by order of 
Government : proclamations, orders or regulations issued 
by Her Majesty, the privy Council or any department of 
Government, by copies or extracts contained in the London 
Gazette or purporting to be printed by the Queen’s Printer : 
the Acts of the Executive, or proceedings of the Legislature 
of a foreign country, by journals published by their autho- 
rity or commonly received in that country as such, or by a 
copy certified under the seal of the country or Sovereign, 
or by a recognition thereof in an Act of the Governor- 
General in Council : proceedings of a Municipal body in 
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British India, by a copy of snch proceedings certified by 
the legal keeper thereof, or by a printed l^ook purporting • 
bo be published by the authority of such body : public 
documents of any other cla^b in a foreign country, l>y thr 
orginal or by a copy certified by the legal keeper thenoK 
with a certificate, under the seal of a Notary Piil)lic or 
British Consul or Diplomatic Agent, to the etfect that the ^ 
copy is duly certified by its legal keeper. * 

75. One important branch of the proof of documents 
consists of certain presumptions, which the law authorizes 
in respect of them. It becomes necessary, accordingly, at ‘ ~ 

this point; to say something of presumptions generally, 
though it is only with such presumptions as aftect docu- 
ments that we have at present to deal. The word ^ pre- 
sumption ’ has been used in the English Text-books wdth a 
very wide signification ; on the one hand ‘ presumptions of * 
fact ’ or ' natural presumptions ’ are described as including * 

all those natural inferences which our acquaintance with sumptions, 
the physical conditions of the wwld, the order of things 
and the constitution of human nature causes us to draw 
from any given fact : on the other hand ‘ presumptions of 
law’ or ‘artificial’ presumptions are defined as meaning 
certain inferences, which the law directs to be drawn from 
certain facts, irrespective of the natural inference which 
those facts suggest : and these, again, are divided into two 
classes, “rebuttable,” when evidence may be given for the RebuUabie^^^^ 
purpose of contradicting the inference, and “ irrebuttable presumptions, 
or ^‘conclusive” when no such evidence can be given, 

76. These technical expressions have not been preserv- Provisions of 
ed in the present Act, but the subject has been provided piLumptfons. 
for in the following manner. There are, as the law now 
stands, three classes of inferences w^hich the law directs or 
empowers a Judge to draw from certain facts in superses- 
sion of any other mode of proof. In the first place, the law 
sometimes directs an inference to be drawn which is indis- 
putable. In this case, on proof of one fact, the Court is 
directed to regard some other fact as proved, and not to ^ 
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When one 
thing is 
*‘conclusi\e 
proof” of^ 
another. 

Sec. 3. 


4 


Meaning of 
shall pre- 
sume.” 


Meaning of 
may pre- 
sume.” 


% 

Presumptions 
as to docu- 
ments. 

Sec’ls. 79—90. 


Presumption 
as to certifi- 
cate, certified 
copy, &c. 

Sec. 79. 


admit proof for the purpose of contradicting it ; here the 
fact, from which the inference is directed to be drawn, is 
said to be ‘ conclusive proof’ of the fact inferred. For 
instance, the fact, that a person was born during the contin- 
uance of a valid marriage between his mother and any 
man, is, unless non-access be proved, conclusive proof of 
his legitimacy; and judgments of certain Courts are, as we 
hibve seen, conclusive proof of the facts which they state, 

77. In the next place the inference may be one that the 
Court is bound to accept as proved until it is disproved ; in 
this case it is said that the Court sAaZZ presume or, 
thirdly, the inference may be one, as to which the Court is 
at liberty either to accept it as proved until it is disproved, 
or to call for proof of it in the first instance ; in this case 
it is said that the Court may presume.” All that the law 
does for this last class of inferences is to allow the Court to 
dispense with evidence should it think fit to do so. 

78. The two latter classes of inferences, which are styled 
“presumptions,” play, as will be seen, a very important 
part in the proof of documents. Sections 79 — 85 and Sec- 
tion 89 provide for cases in which the Court shall presume 
certain facts about documents ; Sections 86, 87, 88 and 90 
provide for cases in w'hich the Court Qnay presume certain 
things about them. In the one case, therefore, the Court 
is bound to consider the presumption as proved until the 
contrary is showm ; in the other, the Court may, if it pleases, 
regard the presumption as proved until the contrary is 
shown, or may call for independent proof in the first 
instance. 

79* l^hns, in the case of every document purporting to 
be a certificate, certified copy or other document which 
is declared by law to be admissible as proof of any fact, 
and which purports to be certified by any officer in British 
India or by any authorized officer in any Native State 
in alliance with Her Majesty, and which is substan- 
tially in correct form, the Court shall presume that the 
document is genuine, and that the officer who signed or 
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certified it held at the time the official character \\hich he 
claims in it. * 

As to a document, purporting to be a record of iudicial Piesamption 

. . r. • ^ to rttora of 

evidence or confession or statement of an accused peri&un, 

made in accordance with law, purporting to be signed by a ^ 

Judge or other authorised officer, 

the Court shall presume ^ ' 

(1) that the document is genuine ; 

(2) that the statements bj" the Judge or other 

officer as to the circumstances under which 
such evidence, statement or confession \\ as 
taken, are true ; and 

(3) that such evidence, statement nr contesbion 
w’as duly taken. 

As to a document purporting to be the London (Lcefte, i^esumption 
the Gazette of India or of any of the Local G-overnments, or documents? » 
of any dependency of the British Crown ; or to be a news- 
paper or journal, (u to be a copy of a private Act of Parlia- 
ment printed by the Queen’s Printer ; or to be a document 
directed by law to be kept by any person, if it is in due form 
and comes from proper custody, 
the Court shall presume that it is genuine. 

As to a document purporting to be a document, which 
would by law be admissible m an English or Irish Court, English or 
without proof of its seal or stamp or signature or of the 
official character of the person signing it, 
the Court shall presume that the seal, stamp or signature 
is genuine, and that the person signing it held the official 
position which he claims in it ; and the document shall be 
admissible for the same purpose as that for which it would 
be admissible in England or Ireland. 

As to maps or plans purporting to be made by the autho- Haps ana 
rity of Government, a 

the Court shall presume that they were so made, and are 
accurate. 
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Sec. 87. 
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Sec. 88. 
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custody. 

Sec. 90. 


As to books purporting to be printed or published under 
the authority of the Government of any country and to 
contain the laws of that country, and as to books purport- 
ing to contain reports of decisions of the Courts, 

the Court shall presume that they are genuine. 

As to documents purporting to be Powers of Attorney, 
executed before and authenticated by a Notary Public, or 
ally Court, Judge, Magistrate, British Consul or Vice-Consul 
or representative of Her Majesty or of the Government of 
India, 

the Court shall presume that they were so executed and 
authenticated. 

As to any document purporting to be a certified copy of 
any judicial record of a country not forming part of Her 
Majesty’s dominions, and certified by a representative of 
Her Majesty or of the Government of India in the manner 
customary in such country, 

the Court may presume that it is genuine and accurate. 

As tQ any book to which the Court may refer on a matter 
of public or general interest, and any published chart or 
map, produced for its inspection, 

the Court may presume that it was written and published 
by the person, and at the time and place by whom or at 
which it purports to have been written and published. 

As to a message forwarded from a Telegraph office, the 
Court may presume that it corresponds with the message 
delivered for transmission at the office from which it purports 
to be sent. 

As to a document called for and not produced after notice 
to produce, 

the Court shall presume that it was duly attested, stamped 
and executed. 

We come, lastly, to a presumption which is of great 
importance in obviating the effects of the lapse of time as 
to the proof of documents. As years go on the witnesses 
who can personally speak to the attestation or execution of 
a document, or to the handwriting of those who executed or 
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attested it, Gradually die out. If strict proof nt (‘Keciuion 
or handwriting were necessary, it would, after a generation, 
become impossible to prove any document. On the other 
hand there is some reason to suppose that docmnents, or 
which people take care for a long series ol years, are 
authentic. The law acts upon this probability, and pro\ides 
the presumption that, in the case of a document, proved or 
purporting to be thirty years old, and produced from pit)- 
per custody, that is the place in which, and the care of the 
person with whom it would naturally be. 


the Court may presume that the signature and ever\ 
other part of such a document is in the handwriting of tht 
person, by whom it purports to be written, and that it 
duly executed and attested by the persons by whom it 
purports to be executed and attested. 


80. This concludes the provisions of the lavr for the fusion of 
proof of documents. Before we quit the subject of docn- mputary 
ments, however, there is a subject of the utmost difficult} 
and importance to be disposed of, viz., the cases in which 
the existence of a document operates to exclude any other 
evidence as to the matter to which the document refers. 


81. As to this there are two cardinal rules, viz,: 

First, that 'a) when the terms of a contract, grant or 
other disposition of property have been reduced to the form by docmnen- 
of a document, or (b) whenever any matter is required by ca^es^ 
law to be in the form of a document, no evidence shall be 
given of the terms of such contract, grant or disposition of 
property, or of such matter except the document itself or 
secondary evidence of its contents m cases in which second- 
ary evidence w^ould be admissible. 

The second rule is merely an amplification of the first : 
it is that m any such case no evidence of any contempoia- 
neous oral agreement or statement shall be admitted, as 
between the parties to the document or their represent- 
atives, for the purpose of contradicting, varying, adding 
to, or subtracting from, its terms. 
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rxeeptions. Q2. Both these rules, however, are subject to important 
• exceptions. As to the first it is provided that a public 
officer, whose appointment must by law be in writing, may, 
nevertheless, be proved to be such officer by the fact of his 
having acted as such, without the production of the writing 
by wdiich he was appointed. In the next place Wills ad- 
mitted to Probate m British India may be proved by the 
* Probate It is explained, too, that the statement in a docu- 
ment of a fact other than the terms of a contract, grant or 
disposition of property, or which is not required by law to 
be in writing, does not preclude proof of such fact by any 
other means. For instance, the fact of a receipt for money 
paid having been given does n(»t prevent the payment 
being proved in any other way. 

Cases m winch 83. The provisos to the second of the above rales go 
uimissTbie • to luodify their effect ; and their operation forms one of 

uotwithstand- ulost Subtle and difficult branches of the Law of 

tiio exis- 

tfiice oi a Evidence : They are the following : — 

document ‘ 

(1) In the nist plac(‘ any fact which would invalidate a 
• document, or wffiich wmnld entitle any person to decree or 

order in respect of it, iiia^ be proved. Thus, a man may 
show that a written agreement was for an illegal purpose, 
was obt lined by fraud, or was without consideration, or 
w'as execut(‘d by him during minority, or under a mistake 
of law or fact : (*2j, aseparah^ oral agreement as to amafcter 
on which the document is silent and which is not inconsis- 
tent with its terms, ina,\ he proved; and so may (3), a 
separate oral agreement constituting a condition precedent 
to the attaching of any obligation under the document ; 
f4), a subsequent oral agreement to modify or reverse the 
original contract, except when it is obliged bylaw to be in 
writing, or has been duly registered ; (5 1 , an usage or custom 
annexing incidents to the contract, not expressly mentioned 
in it, but not inconsistent with its express terms ; or (6), 
any fact which shows in what manner the language of the 
document is related to existing facts. 

As to these provisos it is to be observed that (3) appears 
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to be a complete departure from the principle of the rule : 
it would be dithcult to imagine a moie ^eriou=5 variation of • 
the terms of a contract than a condition that the whole or 
part of it shall be inoperative until certain other things have 
happened : yet this may under 8) be done b\ oral ago^e- 
ment. Proviso (4) is no exception to the principh of tlip 
rule, because the subsequent oral agreement constitutes in 
fact a new contract, and so far it varies the furmer c ju- * 
tract, rescinds it Unless therefore there i** something to 
invalidate the second contract, there is nothing to p^went 
it from taking effect. Proviso 6) too, is ii(> tx^eption to 
the rule; but is intended, probabh, to guard against the 
improper exclusion <ii oral evidence teiuif red merely ior tlie 
purpose of showing the rtal meaning ot a document. 

In the application of this rule, ii should be observed that 
it applies only as betvyceii the parties to a di>ciiment or . 
their representati\ es. Otlier persons than these may give 
evidence oi a contemporaneous oral agreement \nrying the • 

terms of the document. 

* 

84. This introduces the difficult question ot the extent Kmpiojment 
to which extraneous evidence may be given to aid m the 
interpretation of documents, 'i his is dealt \\ ith in Sec- ofSuments 
tions 93 — 100. The rules may be stated generally as 
follow^s : — 

(1) When language is, on the face of it, ambiguous or 
defective, its defects cannot be remedied by evidence. 

Where, for instance, there are blanks in a df i il, or wiiere the 
idea conveyed by its language i-s an ambigu«>ns f)ne, such as 
when the oracle answered I^yrrhu'^ in terms \vhich meant 
equally 'well either that he could conquerthe Homans, or that 
the Romans could conquer him. In such cases extraneous 
evidence cannot be given to show’ wdiat the meaning was. 

(2j When language is plain in itself and applies accu- 
rately to existing facts, evidence cannot be given to show 
that it was intended to apply to other facts. 

(8) When language is plain in itself but unmeaning in 



52 


XNTBODUOTION. 


Production 
and efiect of 
evidence. 


Burthen of 
proof. 


reference to existing facts, evidence may be given to show 
its meaning. 

(4) Where language would apply equally well to several 
persons or things, but could not have been intended to 
apply to more than one of them, evidence may be given 
to show to which of such persons or things it was intended 
to apply. 

•(5) Where language applies partly to one set of facts 
and partly to another, but the whole of it does not apply 
accurately to either, evidence may be given to show to 
which it was intended to apply. 

(6) Where a document contains illegible or unintelli- 
gible characters, foreign, obsolete, technical or provincial 
terras, or abbreviations or words used in a peculiar sense, 
evidence may be given to explain them. 

I'he above rules of interpretation do not apply to docu- 
ments which are governed by the Indian Succession Act : 
Chapter XI of that enactment makes express provision for 
the interpretation of Wills, and the two subjects are, 
accordingly, kept apart. 

85. We have now seen in Part I of what the material 
of belief must consist ; in Part II, the mode in which that 
material must be brought to the Judge’s mind, viz., by oral 
or documentary evidence, according to the circumstances 
of the case. 

This, however, by no means exhausts all the topics which 
have to be considered with reference to the subject of proof. 
There is, in the first place, the all-important question as to 
which of the parties before the Court is bound to supply 
the evidence which is to be the material of the Judge's 
belief on the question in dispute, in other words, on which 
of the parties the burthen of proof lies. There are, as we 
have seen in Sections 66 — 58, certain facts which need not 
be proved by either party : but all other facts can be found by 
the Court only on legal proof, and the question as to whose 
duty it is to supply this is frequently of the most momentous 
consequence to the parties. 
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The first and obvious principle is that the burthen of burthen 

. , 1 • , . . oi proof. 

proving the existence or non-existence ot any fact lies on Se<k lOi. 

the party who wants the Court to believe such existence or 

non-existence. If A sues B on a bond, and B denies its 

execution, the burthen of proving the execution of the bond 

lies on A, and till he has proved that, he ha-' n(jt in.ide out 

a frima facie case. ^Supposing, however, that !> admit* the 

execution of the bond, but pk^ad^ that it was obtained l*y * 

fraud or executed during minority, the burthen oi proving 

these assertions is now on him, as, since his admission of 

the execution of the bond, the p/mai ftile ea<-e is in ta\or 

of the plaintiff ; unless, Ihendore. the d» hmdinit inaki •> our 

his plea of fraud or minority, the decision must Ix' i«uainst 

him. It will thus be appaivnt that thv burtiKn ot proof h«av th< bur- 

may be shifted during the proceedings according to the facts 

proved by the witnesses or admitted by the parties. The 

burthen of proof will, in the first instance, as <\ general 

rule, be on the plaintiff' as lieing tlie p<irtv who wants to * 

put the law in motion : bat facts may be proved oi tidmitted, 

which will have the eff'ect of shitting the burthen to the 

defendant and will entitle the plantiff to judgment in his 

favor unless they are disproved. 

86. This shifting of the burthen of proof is in a large Effect of prp- 
number of instances the result of presumptions. It is ob- Sllfung 
vious that, w'hen a presumption is raised, the burthen of 
disproving the fact presumed is thrown upon the party w’ho 
denies it. Bor instance, a man is charged with having 
received stolen property knowing it to be stolen ; the burthen 
of proof lies in the first instance on his accusers : but if he is 
shown to be in possession of the stolen property shortly 
after the theft and to be unable to account for his possession 
of it, a Judge may presume his guilty knowledge, and, if 
he does so, the result will be to shift to the accused person 
the burthen of disproving guilty knowledge, and, in default 
of his succeeding in disproving it, to render him liable to be 
convicted of the offence. Or, again, a man is sued on a bill 
of exchange ; if the acceptance is proved or admitted, the 
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Judge * must presume that there was good consideration for 
, it ; thereupon the burthen oi’ proving that there was no con- 
sideration will lie upon the defendant, and in default of his 
making this out, judgment will go against him. Wherever, 
accordingly, it is provided in the Act that the Court may 
presume a thing, the Judge has the power of throwing the 
burthen of proof on whichever party he pleases. Wherever 
* itff is provided that the Court shall presume a thing, the 
burth{m of disproving it is thrown, irrespectively of the 
Judge's opinion, on the party w^ho denies it. Wherever, 
again, it is provided that the burthen of proving a thing 
is to lie on any particular person, this is tantamount to a 
provision that the Court shall presume against theexistence 
of that thing until the person in question has proved its 
existence. 

Rules as to^tiie 87 In the following instances special provision is made 
|he burthen^S as to the party on whom the burthen of proof shall lie ; 

pffoof is to lie. 

I. When it is necessary , in order to render particular 
evidence admissible, that some fact should be 
proved, the burthen of proving that fact lies on 
the person who wants to use the evidence ; 
if A \vants to prove a dying declaration of B, he 
must prove that B is dead : if he wants to use 
secondary evidence of a document, he must 
prove that the original is destroyed or lost, 
(Sec. 104.) 

II. When a person is accused of an offence, the 
burthern of proving that his case falls within 
any general or special exception or proviso of 
the Indian Penal Code or other law, lies on the 
accused, (Sec, 105.) 

III. When a fact is specially within the knowledge of 
any person, the burthen of proving it lies on 
him, (Sec. 106.) 

* See Negotiable Instruments act, 18S1, Sec. 119. 
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TV. If a man is shown to have been alive w'ithin 

thirty years, the burthen of proving him to be * 
dead lies on the person affirming it, (Sec, 107.) 

V. If a man ha^ not be<^n heard of for seven \eai’S, 
the burthen of proving him to bo alive lies on 
the person asserting it, (Sec. 108.) 

YT. When people are show’n to have stood in the rela- ^ 

tion of partners, landlord and tenant, or prift- 
cipal and agent, the burthen of proving 
such relationship has ceased He> on tht^ person 
asserting it, ( See. 109.) 

YU. ^Yhen a person is in possession of anything, ihe 
burthen of proving him not be the owner 
lies on the person asserting that he is not the 
owner, (Sec. 110.) 

VIII. When a person stands in a position of active 
contidence, such as trustee, towards another, 
the burthen of proving the good faith d any 
transaction between them lies on the peisoit in 
the position of active contidence, (See. IJl.^ 

88. In all the above cases, as the law' directs on whom Obligatory 
the burthen of proof is to lie, no option is given to the Judge 
as to whether he will presume the fact or na : he is bound 
in every instance to presume against the party on wliom 
the burthen of proof is directed to lie. In many of the^e 
cases this obligatory presumption is reall} part of the sub- 
stantive lawr of the country. 

Besides these obligatoiy presumptions, however, in wduch 
the direct enactment of the law' supersedes any reasoning 
process in the Judge’s mind, there is a large class of pre- 
sumptions where room is still left for the Judge to exercise 
his powers of inference, and where the rule of law is merely 
accessory to the reasoning process by w hich the res nit in 
each case is arrived at. In these cases, accordingl\ , the 
Judge can throw the burthen of proof on whichever side he 
chooses by presuming the fact, or by calling for proof of 
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it in the first instance. These are the natural presump- 
tions'’ to which reference has been already made, as being 
not the technical creations of law, but the natural result of 
our experience of the world. They are in fact inferences 
which the mind would draw of its own accord ; and all that 
the law does for them is to authorize their being so drawn 
in cases where the Judge thinks w^ell to do so. 

89. Cases of this nature are dealt with in Section 114, 
which provides that the Court may presume the existence 
of any fact which it thinks likely to have happened, regard 
being had to the common course of natural events, human 
conduct and public and private business in their relation 
to the facts of the case;” in other wwds, wherever the 
ordinary course of human events and the general tendency 
of human character render it probable, under the circum- 
stances of the case, that a thing is true, the Court is at 
liberty to presume its truth, to exempt the party asserting 
it from the necessity of proof in the first instance, and to 
throw upon the party who denies it the burthen of showing 
that it is not true AVhether in any particular case it is safe 
so to do, is a question which the Judge must decide for 
himself according to his judgment. This is made clear 
by the Illustrations. Thus, it is in the ordinary course 
of things that a bill of exchange should be accepted for 
good consideration. A Judge may, therefore, and natu- 
rally will, as a general rule, presume that it was so ac- 
cepted, and will throw upon the person who denies that 
good consideration was given, the burthen of proving it. 
But a bill may be brought into ('ourt under circumstances, 
which would render it dangerous to apply the general pre- 
sumption ; suppose, for instance, that A, the drawer of a 
bill, is a man of business, and B, the acceptor is a young 
and ignorant person, completely under A’s influence. Here 
the ordinary presumption that bills of exchange are given 
for good consideration is countervailed by the presumption 
that in this case B w^as over-reached by A, and the Court 
might, so far as the Evidence Act is concerned, throw upon 
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Act. Issl,* eea^(‘ I to Im <ip^-*oi v 

90. Various other iiist ^in'es »i‘ th ‘ ' nie i ah n 

ill tile IllustiMtions to S rt"* ei 1^4 ]t is. f e* e\ 
likely in the natural course >f thhu^ tl 1 a lu >!i, who loiy 1 
ill posst‘ssion oi* stolen > > 1- -hovfly att r the tl ♦ ^'t, .1 

who cannot ticcount i*or th» ir ]»osv '••^ion, ii>s < ith r >‘’oh o 
thomorreoeise'l them witl^ ^ a«i’h vhn os I 11,* Th ‘t'<e:rt 
may, flier ‘i*or •. pn*vnin< thl^ to !♦ *«.«» it* it th' ih^ well Ihit 
cases may tirise ill wliieli <uch nr ahl h* » >st 

unfair. A marked rupee is tiMCtd to i ^hoj.ht pn‘h til^ : 
he can oivtj no specitic nccount t > liotv it ^or tin re. y^ t it 
need not even rai'-e a suspicii ii aeaiii^t him "^o. a^aiiu the 
Court may presiim(‘, as lieini.^ in accjaslanct with rlie* 
common course' of things, that an aeceanplice is unworthy 
of credit : hut theiv^ are cases in whicli. from the eharael« r 
of tlie parties and of the ohence ehare(*d, the most implicit 
reliance may be placed in what on accomplice siys So. 
again, the Court may pi’esume that e\ideuce which might 
be and is not pi'oduced, would b(‘ unfivourable to the party 
not pi*odiicing it : but it might wvll be that s]a‘eial circum- 
stances. for instance, family considerations, would pre- 
vent a party from callincr a wutnes^ tvhose (widence would 
be in the highest degri^e fatourahle to his ciuse; and it 
would he. therefore, unfair to make the usual presum])tion. 
Such presumptions ought not, therefor^', to be obligatory. 
In all these, and similar rises, the Judge ma?/ presume ; 
it is for him to decitle whether or not la* ought to do so. 

91. We have in Sections 112 and 11*» tw'o obligatory 
presumptions of th“ cliaracter im ntiom «l in para. SS The 
fact of a })erson being born during u \alid marriage 
between his mother and any man, or wuthin 2S0 days after 
its dissolution, the mother remaining unmarried, is conclu- 
sive proof of his legitimacy, unless n<»n-aecess be proved, 
(Section 112) ; and a Notiticatiou in the ihr.dU of India of 
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a cession of Britisli Territoiy to a Native Euler, is conclu- 
sive proof of such cession and of its validity, (Section llo) 
Other instances ot conclu^he proof are afforded by those 
Judgments of Probate, llcitriiiionial, Admiralty or Insol- 
\eucy Courts, wln'ch, as \\t‘ ha\e seen, are conclusive proof 
of any lethal character or of any absolute right conferred or 
declared by them to exist. In all such cases further proof 
is, of course, superfluous, and all contradictory evidence 
inadmissible. 

92 We have next to consider a class of cases in which 
persons may, by their previous conduct, have <lis([ualitie<l 
themselves from making particular assertions in giving 
evidence. The law has a right to re/|uire a certain degree 
of consistency in those who seek its aid, and therefore to 
s[)ecify the conditions under which a suitor shall not be 
allowed to put forward a claim or a ground of defence or to 
make an assertion, which is contradictory to something 
which he has on some former occasion said or done. This 
principle is known as Estoppel. (Tnder the English law a 
man may be estopped by the language of an instrument to 
vvdiich he is a party, or of a record of legal proceedings, in 
which he was concerned, or by his own conduct in some 
transaction, from setting up, as against any person who was 
a party to that instrument or those procee<lings, or who 
was affected by that conduct, a contrary state of things 
Questions of ureat nicety and difficulty have arisen in the 
Courts as to the extent to whicli these estoppels operate, 
and as to the statements and persons that fall within their 
scope. The tendeney of nuxlern opinion has been, however, 
unfavourable to the utility ot estoppels, and the present 
law^ retains them only in cases which fall under the last of 
the three classes just mentioned, tlios(‘, namely, in which a 
man is estopped by his own previous language or behaviour. 
The following are the only estoppels, which are known to 
the Indian law : 

L When a person has, by his declaration, act, or 
omission, intentionally caused or permitted an- 
other person to believe a thing to be true, and 
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to act on ^uch belit t noitluT he it(»r hi> ropi’e- 
sentathe can, in a pri »cetMlin^ h#*t\vei‘ii hini>.«*]f * 
and such person or hi^ ivpres* illative, d* ny tin* 
truth of that thini^^ 

II. A tenant of ininunt^ahle projxuty cannot, during*' i '•* y 

the continuance of the ttainiicy. dt ny tli<it tht* * s» ’ ini 
landlord had, at the conniieiiceiueiit of th(^ ten- • 
ancy, a good title to tie* property ItMsed; n»c 
can a per^m, who came up<ni imimn eahle ]nse 
perty by the license of the ]>erson in ]>r>sse^'-ioii 
thereof, deny that the per^ni so in ]a)<-session 
had a title at the time \\hen such liciaisi was 
given. 

III. An acceptor of a bill of exchange canm^t deny that R^i i ,e’ of 
tlie drawer had authority to draw or endorse it 
nor can a bailee or liceii'^oe tleny that his 
or licensor had, wluni the bailuuait or licen'^o 
commenced, authority to mak(* it This rule is, 
however, subjt*ct to the iui]>ortant exceptions that 
the acceptor c>f a bill may deny that the hill is 
drawn by the person by whom it pur[>orts to 
have hcMUi <lrawn: and that a bailee may, if 
he has deliNcred the bailed goods to a person 
other than tlie bailor, and is sue»l by the b«iilor 
ill respect of such <leli\ery, pb^id that such 
other person has a right to them as against the 
Ijailor. 

98. Tliese are tlie only cases in which a man is prec]udi*d Uu sto* t.a 
])y law from setting up what facts lie pleases. Tiih^ss a case 
can be brought within these sections, the mere fact that a 
statement is contained in a deed, tu which some person is a 
party, will not disable him from endeavouring to prove the 
contrary, though it may, of courstN be evidence of an ad- 
mission on his part, and so render it difficult for him to do 

♦ Bee Neootiablc Instruments Act, ISSl, Sec^. liiO, 1'21. The acceptor of 
a bill of oxchanAe for thp honor of the cli«a\M'r oannot, in a suit bv a holder 
in due course, deny the validity of tho luatiument as oiigiually diawii, ^ 
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SO. In like maimer, tlie mere fact that a statement is con- 
tained in a judgment, to which some person is a party, will 
not estop him from setting up the contrary. The judgment 
may bar an action by showing that the same cause of action 
has been alrcadj^ disposed of; or that some matter directly 
and substantially in issue between the parties has been finally 
determined by a competent Court within the meaning of 
Section 13 of the Code of Civil Procedure: or it maybe 
conclusive proot of some fact under Section 41 of the })resGnt 
Act, in which case, of course, no contradictory evidence 
can be given ; or again, it may show that a person has 
brought himself within the scope of some oF those sections 
as to estoppel, and is so precluded from denying the truth 
of some fact: but unless this is the case, ho will be at 
liberty to prove any fact, notwithstanding that a judgment, 
*to which he was a party, contains a statement about it to 
a contrary effect. 

94. We now proceed to the consideration of various 
detailed rules governing the examination of witnesses. All 
persons, wc have already seen, are competent to testify, 
unless the ( ^ourt considers that by reason of tender years, 
extreme old age, disease or infirmity, they are incapable of 
understanding the cfuestions put to them and of giving 
rational answers. The last remnant of the system of ex- 
cluding witnesses, which still lingered in the law of the 
High Courts, is swept away hy the provision that husbands 
and wives shall be in all civil and criminal cases competent 
witnesses against one another. 

95. There are various cases, however, in which wit- 
nesses are exonerated or disabled from answering as to 
particular matters. In the first place no Judge or Magis- 
trate can, except on the special oixler of some Court to 
which he is subordinate, be compelled to answer any ques- 
tion as to his own conduct in Court as such Judge or Magis- 
trate; though ho may be examined as to oth(‘r matters 
wliich occurred in ( ^onrt while ho was so acting. No person, 
again, can be compelled to disclose any conmainications 
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made to him or her during marriage by any person to whom 
he or she is or has been married ; nor may such communi- 
cations be disclosed, unless bj^ consent of the other party, 
except in suits between married persons, or prosecutions 
in which one married person is accused of an offence 
against another. 

96. No person, again, can give evidence derived fr®m 
unpublished official records, except with the permission of 
the department concerned ; nor can a public officer be com- 
pelled to disclose communications made to him in official 
confidence ; nor a Magistrate or Police officer to speak to 
the sources of his information as to the commission of any 
offence. 

97. The next class of excluded evidence consists of 
professional communications made by or on behalf of a 
client to his barrister, pleader, attorney or vakeel. No 
such person may, without the client’s express consent, dis- 
close any such communication, when it is made in the course 
and for the purpose of his employment ; nor may he state 
the contents or condition of any document, with which he 
became acquainted in the course and for the purpose of such 
employment, or disclose any advice given by him to his client. 
The protection, however, in this case does not extend to 

(1) communications made in furtherance of any criminal 
purpose, nor to 

(2) any fact, observed by a barrister, attorney, pleader 
or vakeel in the course of his employment, showing that a 
crime or fraud has been committed since the commence- 
ment of his emplo^nnent. A solicitor, therefore, who, 
during his employ, observed that his client had been tam- 
pering fraudulently with his own books, would not be 
exempted from disclosing the fact. 

98. An important modification in the existing law has 
been effected by the provision in Section 128, that a party 
to a suit who gives evidence at his own instance is not to 
be deemed thereby to have consented to a disclosure by 
his legal adviser of professional communications ; and that 
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if he call his legal adviser as a witness, he does not consent 
to his disclosing professional communications, unless he 
questions him on matters which, but for such question, he 
would not be at liberty to disclose. As the law previously 
stood, if a party to a suit gave evidence therein at his own 
instance, he waived his privilege and was liable to have 
h^ communications with his legal adviser disclosed. As 
it may often bo essential for the purpose of a suit that a 
party to it should give evidence in it at his own instance, 
the hardship of entailing* such a conseciuence upon the 
giving of such evidence was extreme; and the present 
enactment appears to provide for the subject in a faii’cr 
and more reasonable manner. 

99. On the same principle no one can be obliged to dis- 
close confidential communications between himself and his 
professional adviser, unless he otters himself as a witness: 
in that case he can be compelled to disclose any such com- 
munications as the Court thinks necessary to explain his 
evidence, but no others. 

100. Nor again, can any witness, who is not a party to 
the suit, be compelled to produce his title-deeds or any 
document which might tend to criminate him, unless he has 
agreed in writing to produce them : nor can he be compelled 
to produce deeds in his possession, belonging to another 
person, which that person, if they wore in his possession, 
might refuse to produce ; unless, of course, the person con- 
cerned consents to their being so produced. 

101. On the other hand a witness cannoi refuse to 
answer a question as to a fact, relevant or in issue, simply 
on the ground that the answer will tend to criminate him, 
or expose him to penalty or forfeiture. No such answer, 
however, can expose the witness to arrest or prosecution, 
nor can it bo made use of in any criminal proceeding 
against him, except in ease of a prosecution for giving false 
evidence. 

102. The (juestion of the sufficiency of the uncorroborat- 
ed evidence of an accomplice to support a conviction was 
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the topic of frequent and prolonged controversy. A distinct Evid^ee of 
rule on the subject is laid down by the provision in Section 
138, that a conviction is not illegal merely because it is 
grounded on the uncorroborated evidence of an accomplice. 

The Courts have, however, in numerous instances held that 
such convictions ought not to be upheld. Another dubious 
point is cleared up by the enactment in Section 13 1 ihat «io * 
particular number of witnesses are required for proof of 
any fact. Any such rule is practically usele'*!s and may 
occasionally result in a miscarriage of justice. 

103. We come next to the mode in which witnesses shall Mode m which 
be examined. The Judge is to allow only sueli evidence to tobervimn^^ 
be given as is, in his opinion, relevant When the relevancy 

of a fact depends on proof of some other fact, the Judge 
may either insist on that other fact being proved first, or ^ 
may accept the party’s undertaking that it shall be pi’oved 
at a subsequent stage Thus, if it is proposed to prove a 
statement which would be relevant only if the person who 
made it is dead, the Court may insist on having that person's 
death proved before admitting the statement, or may admit 
the statement first on an undertaking that the death sliall 
be subsequently proved. 

104. The examination of the wntness by the party who Examination, 

calls him is termed his ‘‘ examinatioii-in-chief this is atimij^anrri 

followed by his “ cro-s-examination” hy the adverse parfcjq totvhiUopios 

and this attain by his ^'•re-examination” by the party v^dio confined 

^ Secs 137 140 

called him. Both examination and cross-examination must 
relate to relevant facts, but the cross-examination may 
relate to relevant facts other than tliose with which tlie 
examination-iii-cluof was concerned. A person under cross- 
oxauiinatiou may also be asked (juestions to test his veracity, 
to discover his position in life or to shake his credit The 
re-examination must, except with the permission of the 
Court, be directed to the explanation of matters referred to 
in cross-examination ; and if the Court allows new matter to 
be introduced in re-examination, the opposite party has a 
right to cross-examiue on the matter so introduced. A 
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person does not, however, become a witness by the mere 
fact of producing a document in obedience to a summons, 
and, unless he is called as a witness, he cannot bo cross- 
examined. Witnesses to character may be cross-examined 
and re-examined in tlio same manner as any other witness, 

105. The important distinction between tlie examin- 
atiou and cross-examination is that in examination and re- 
examination leading questions, that is, questions which 
suggest the answer which the questioner wishes or expect^ 
to receive, must not be asked, except with the permission 
of the Uourl : while in cross-examination leading ([uestions 
may be asked. The (burt, however, is to permit leading 
questions in examination or re-examination as to matters 
which are introductory or undisputed, or which have, in the 
opinion of the Court, been already sufficiently proved, 

106. We next have a rule for the purpose of carrying 
out the provisions of Section 91, as to the exclusion of oral 
by documentary evidence ; this is, that any witness, who is 
about to give evidence as to a contract, grant or other dis- 
position of property, may be asked whether it was not in 
writing, and if he says that it was, he may be stopped, and 
the production of the document enforced, or the right to 
give secondary evidence made out. This rule is extended 
to any document which, in the opinion of the Court, ought 
to be produced. Care must, however, be taken not to apply 
it to cases in ivhich oral evidence is given of statements of 
other people about the contents of documents, when those 
statements arc relevant. Supposing, for instance, that the 
question was whether A had murdered B. A witness might 
prove that A had said “ B’s bond is iniquitous, I will kill 
him sooner than pay it,” without the bond being produced ; 
the reason obviously being that what the witness wants to 
prove is not the contents of the document, but A\s /Minej 
ahoiif the eontenfa of the dommenf^ as applying a motive for 
his crime. 

107. A witness, also, may be asked about previous state- 
ments made by him and reduced into writing without such 
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writing being proved : before, however, the writing can be 
proved for the purpose of contradicting the witness, his 
attention must be drawn to such parts of it as are to be 
used for the purpose of contradicting him 

108. This brings us to the class of questions which are Questions as 
asked, not for the purpose of proving or disproving relevant s^ec^ 
matter, but for the purpose of testing, impugning or contiyn- 
ing the veracity of a witness. Such questions, in India 
especially, are of material importance in guiding the Judge's 
mind in his view of the case. For this purpose it is provided 
that a witness may be ask<^d any ([uestion which tends 

(F) to test his veracity; 

(2) to discover who he is. and what liis position in life ; 

(3) to shake his credit by injuring his character. 

It is no objection to the asking of such questions that the 
answer to them might tend to criminate tlie witness, or* 
expose him to penalty or forfeiture. It is necessary, how- 
ever, to make careful provision against so powerful an 
engine being oppressively or wantonly employed. It would * 
be a grievous hardship if every person, who came forward 
to give evidence, was liable, at the caprice of an unscrupu- 
lous cross-examiner, to have every detail of his life dragged 
into the light, and to be forced to reply to interrogations, 
which suggest what the interrogator dares not assert, and 
thus are merely slanders in disguise. To the Judge, accord- 
ingly, is confided the delicate and responsible task of admit- 
ting or excluding questions asked with the view of testing or 
injuring the witness’ character. When a question is asked 
merely for this purpose the Court is to decide whether the 
witness is to be compelled or not to answer it. In deciding 
whether such a question is proper or not, the Court is to 
consider, firstly, whether the imputation conveyed by it is 
such as seriously to affect the Court's opinion as to the 
witness’ veracity, or whether, from remoteness of time or 
from its character, it would affect it only in a very sliglit 
degree ; and, secondly, whether there is a great dispropor- 
tion between the importance of the imputation conveyed and , 

i) 
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tiu‘ importance of tht^ evidence given. If the evidence is 
* v#*ry uniiapnrt^nit, and the imputation on the witness 
r!. V vt rv ^fviuus, the fjuestion ought not to be asked. 
A for ill<^tillic^^ who proves the posting of a letter 

or til ‘ ( litry of some unimportant item, ought not to be 
aAt‘ 1 stioii's. th(* answers to which might blast his repu- 
^ tation, Witli a view to such considerations as these, it is 
fuvtl>‘r pro\id(‘d that the Court mit// infer from the witness’ 
I’t-fus Ci X ) answfT that the answer, it* given, would be un- 
hn K’abh* to him, but that it is not bound to do so. 

In n ^ outxht such a question to be asked, unless the 
ri'^king it has some reasonable grounds for supposing 
the imputation, whifdi it conveys, to be true. Barristers, 
attorneys and otlier pr( h*essiunal persons offending against 
this rule are liable to be reported to the High Court or 
•other authoritv to winch they are subordinate. 

I lOO The Court liis also the power of forbidding ques- 
tious which it ivgiirds as indecent or scandalous, unless they 
Sees ijii, Li‘2. tacts in issue or are indisjiensable to the proof or 

disproof of facts in i^sue. Questions also that appear to 
be int*‘nded to insult or annoy, or which are couched in a 
needle^'sly offensive form, may be forbidden. 

Ai. ilo. It i< olwious that (|Uestions, asked merely to dis- 

en dit a witness, introduce matter altugetluT foreign to the 
tuLTrlVl’mi. enquiry, and that, if controversy about the matter so intro- 
I'o uueed idlowed. th(‘ < 'oiu’t wuuld he occupied with 

deeidiiiu, not tln^ merits of the case but the merits of the 
witnt'ssi*-, and that thus any suit might be indetinitely pro- 
tracted It is, therefore, ]>rovided that, whenever a witness 
ha^ aiisM^ered a question asked merely for the purpose of 
♦liscreditiug him, no evidence shall be given in the case to 
eoulr,uIiet his answer: the only remedj^, if he answers falsely, 
is to prosecute him afterwai’ds for giving false evidence. 
I’o this rule, however there are two exceptions, allowed 
p(*rliaps, because they are matters which admit of clear and 
easy i»roof. If a Nvitness is asked whether he has been 
previously convicted and denies it, the previous conviction 



INTflODtj»JTIOK. 


'67 


may be proved: and it' he is aske<l about and denies any 
fact tending to impeach bis impartiality, as “are you not 
the plaintiff’s brother?" or '‘have you not received a bribe 
from the defendant?'’ the fact impeaching his impartiality 
may be proved 

1 11. Besides being ashed (juestioiis tending to (liscredit, 
a witness may be discredited by the evidence of other persons 
to the eff'ect that (1), they, from their knowledge of the 
witness, believe him to be unworthy of cre<lit; (2j, that the 
witness has been bribed or has accepted the offer of a bribe ; 
(8), that he has on former occasions made statements incon- 
sistent with his present evidence; and (4), in prosecutions 
for rape or attempts to rape in which the prosecutrix is a 
witness, that she was of generally immoral character. Any 
of the above facts may be proved bj" the party cross-examin- 
ing a witness, and, with the consent of the Court, by the' 
party who calls him. 

112. Here, again, precautions are taken to prevent the 
Court going into irrelevant controversy by the following 
rule. Where a witness states that he believes another to be 
unworthy of credit, he may not, in his examination-in-chief, 
be asked his reasons for so believing : but in cross-examin- 
ation he may be asked for his reasons, and his answers to 
such questions cannot be contradicted; though, of course, 
they may render him subsecjuently liable fco a prosecution 
for rfvinir false evidence. It is clear that, but for some 
such rule, there might be a pitche<l battle fought over the 
character of every witness, and that suits would be simply 
interminable. 

113. Next, follow provisions for corroborating a witness 
by asking him about circumstances, other than those to 
which he speaks, which he observed about the same time or 
place. Another mode of corrobox'ation is by proving a 
former statement to the same eff'ect as the witness’ present 
evidence, made by the witness (1), either at or about the 
time when the fact, to which he speaks, took place; or (2^, 
before any competent legal authority. 


Evidcnice to 
clisi.‘redifc a 
witness. 

See. 155, 


Eestrictions to 
whicli such 
e\idencc is 
subiect. 

Sec, 155. 


Corroboration. 
Sec«4.156, 157. 
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114. Tliei’o are, as wo have seen, some cases in which, 
under rh.-- provisions of this Act. a person’s statement be- 
come relevant. Wherever this is the case, it is obviously 
rii,dit that th" statement should, as far as possible, be sub- 
mitted to every test to which oral testimony is submitted. 
It is piwnded. accovdinffly. in Section 158 that in every 
case in whieli. under section tbirty-two or thirty-three of 
the Act. a statement i'' made relevant, the statement may 
be corroborated t.r contradicted, or the credit of the person, 
who made it. may be impeached or contirmed by any 
e\idencb which wouM have been admissible against that 
peison. had he been called, in cross-examination. Take 
for instance, the ease of an entry in a deceased trader’s 
books; any former entry or statement, corroborative or 
contradictory, or any fact, tending to show that the person 
■ making it wa" untrustworthy or partial, which might have 
been pixived if be lia<l been cross-examined, may be proved 
for the purpose of increasing or diminishing the import- 
ance to be attached to the entry. 

115. Sometimes a witness needs to refresh his memory 
as to the facts about whicli he speaks. This he may do by 
rei'en-ing to any writing made by himself at the time of the 
transaction to which it refei’s, or so soon after that his 
memory was still fresh; or even to a document, made by 
another person but read by the witness and known by him 
to be coiTect while his memory was still fresh. A witness 
may also, for the jmrpose of refreshing his memory, refer 
to a copy of any document, to which he might refer, if it 
were produced, provided that good cause for the non -pro- 
duction of the original be shown. He may also testify to 
facts stated in any document, to which he might refer to 
refresh his memory, though he has no specific recollection 
of them, if he is biu*e that tliey were correctly recorded. 
Any paper xised to refi’esh tlie memoiy must be produced 
and shown to the opposite party, who may, if he pleases, 
cro.ss-examine upon it. 

* See anti! parui. 4;i and ” ~ 



116. It sometimes occurs that a witness is summoned 
to produce a document, which he has a right to refuse to 
produce, or which \vonld, if produced, he inadmissible as 
evidence. In this case he must, notwithstanding any ob- 
jection that there may bo to its production or admissibility, 
bring it to (^ourt, and the Court will decide as to wliether 
he is bound to produce it, ami as to whether it is admissible. 
In order to decide on its admissibility, the Court may, unless 
it be a document of State, inspect it, or take evidence 
about it. 

117. We have seen* that previous notice to produce a 
document is in some cases iiecessary in order to make 
secondary evidence of its contents admissible in case of its 
non-production. This notice to produce may affect the 
position of the partj" giving it. If he gives notice to 
produce, and at the trial calls for the document and in- 
spects it, he is bound to put it in as evidence if the other 
party requires it. The law will not allow him to compel 
its pi'oduction, and see its contents, and then make use of 
it or not, according as it strengthens or impairs his cause. 

Another provision, grounded on the same principle of 
fair play, is that a person refusing to produce a document, 
which he had notice to produce, cannot afterw^ards, except 
with consent of the opposite party or by order of the Court, 
himself use it as evidence. 

118. We come next to the Judge’s power to ask ques- 
tions. It frequently happens that the parties do not, in 
their questions, elicit all the facts necessary to a sound view^ 
of the merits of the case. A plaintiff may have some weak 
point in his case which he is afaiid of betraying and so 
dexterously avoids, or a defendant may fail to perceive the 
import of some answer given and allow it to pass uncriti- 
cized : in any such case it is highly important that the Judge 
should be armed with full powder enabling him to get at the 
facts. He may, accordingly, subject to conditions to be 
immediately noticed, ask any question he pleases, in any 

* See antc^ paras. 70 and 71, 
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fnnn, at anj’ stagt* of the proceedings, about any matter 
rel(^\ant or irrele\ant, and he may order the production of 
any document or thing. No objection can be taken to any 
^\ieh (|Ue’-ti<>n or order, nor are the parties entitled, without 
the Courts pormi^siou, to cross-examine on the answers 
gi\ eii This general power, however, is very closely restrict- 
e(l In the first place, the question must be based on 
relevant facts, ami thu^e relevant facts must liave been 
duly ju'oved : next, the Judge cannot compel a witness to 
answer any (juestion, or to produce any document which 
he would be (‘iititled to refuse to answer or produce at the 
instance of the opposite party ; nor may the Judge ask any 
of the (juestioiis as to credit winch would be improper if 
asked by the adverse party ; nor can he dispense with 
])rimary (‘\ideiice of a document unless the facts of the 
case show that secondary evidence is admissible. 

A Jmlge. accordingh% cannot, by the exercise of the 
powers conferred by this section, import into the decision 
of tile ca^'C any fact which is not relevant under the Act, 
nor can he in any ease dispense with the prescribed mode 
of proof, or ask (juestions to credit, except such as would 
be permitted if asked by the parties. Thus restricted, the 
power of asking questions is of obvious utility in a country 
lik(‘ India, where, in the vast majority of cases, no advocate 
is employed, but the Judge has to make out the truth as 
best he can from the confused, inaccurate and often inten- 
tionally faKe accounts of ignorant, excited and mendacious 
witnesses. 

lU). The Act concludes with repeating the provision of 
Act If of 1855 to theeltect that the improper admission or 
rejection of evidence is not ground for a reversal of the 
judgment or for a new trial of the case, if the Court con- 
si<lers that, independently of the evidence improperly ad- 
mitted, there was evidence enough to justify the decision, 
or that, if the rejected evidence had been admitted, it ought 
not to have varied the decision. When, therefore, an apjieal 
is grounded on the improper exclusion or admission of 
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evidence, the appellant must be prepared to show, not only 
that there has been an im])roper admission or exclusion, but 
that a miscarriage of justice has been thereby occasioned, 
120 Such is, in outline, the general plan of the Indian 
Evidence Act. A thorough grasp of this is indispensable 
to any proper understanding of the various <letailed pro- 
visions of the Act and of their connection with and 
relationship to one another. If it be remembered that the 
first part of tlio Act deals with the materials out of whicli 
the Judge’s opinion is to be formed, and the rest of the 
Act with the modes in which that material is to be im]>ort- 
ed into his mind, the ‘aeciuence of the vari(jus chapttu's 
becomes natimal and intelligible Those various modes 
of importing the material of belief fall generally under tlie 
definition of proof,'’ and proof is dealt with under the 
two main heads, according as it is written or oral, in the 
provisions to oral evidence and witnesses, and the provisions 
as to documents. When the material has been, in a legal 
manner, placed before the Judge's mind, the function of a 
law of evidence is complete, and the process, — too subtle 
and difficult to be reguLated by any law — of inference or 
reasoning begins. The Judge is not, however, at this point 
left entirely without assistance from the law. There are 
certain inferences wliich the law either comman<ls him in 
every ease to diaw from particular facts or states of fact, 
or places its sanction upon his drawing, in any particular 
instance, in which he thinks fit. The Judge starts with 
the general assumption of the non-existence of the facts 
which the party before him wishes him to believe : in other 
words the burthen of proving a fact is, as a general rule, on 
the party asserting it. But the circumstances of the parties, 
or something which they have said or done may easily 
sliift this burthen to their antagonist, and hence arises the 
law of presumptions. These vary in cogency from being 
arbitrary and invariable rules, enacted for special reasons bj" 
the legislature, to being nothing more than the inferences, 
which every one, who reasons at all, necessarily draws for 
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liiniseif. Section 114 really does no more than place a legal 
sanction on tlie mental process, by which, in all cases except 
the few of whicli the direct action of the senses either our 
own <»]• other people's, inform ns, — the condition of belief 
is produced. We may Indieve, for instance, that a man is 
in tlie receipt of stolen goo<ls, either because we saw him 
r^^eeive them from the thief, or because we are tohl by some 
one who saw him to (h) so ; but tliere is another, less direct, 
but far more usual, way for tlie belief to be produced. No 
one has seen the r(‘Ci‘ipt of the stolen goods: none the less 
there are faets from which it may be properly inferred, and 
one of them is formulated in the provision in Section 114, 
that the Court may presume that a man, who is found in 
possesNiou of stolen goo<ls, soon after the theft, and who 
cannot account for their possession, is either the thief or 
^ 1ms received tlnmi, knowing them to bo stolen: oi, to state 
tile projiusition uemuMlly, tlie Court may infer the exist- 
ence of a fact, in the absence of direct evidence of its 
existence*, if ‘‘it thinks it likely to have happened, regard 
being had to tin* common course of natural events, human 
conduct ami privatt‘ business, in their relation to the par- 
ticular case.'’ But this is onl}’’ a formal description of the 
process of inference, which i'=5 momentarily going on in 
(‘Very reasonable being's mind. 

12 1 . With this branch of the subject the law of Evidence 
does not, further than as abov^e described, attempt to deal. 
It is impossible to lay down legal directions for the conduct 
of a man's understanding. But it is not to be supposed 
from this that the art of reasoning justly. — the mental pro- 
cess by which faets are marshalled and weighed, proper 
importance is given to each, and the right result ultimately 
aiTi\tMl at, — is one for which no rules exist or jvhich can 
lie acquired iit liapluizard. The great majority of mankind, 
indeed, beU<‘ve this to be the case and consequently never 
do acipzire the art. 

Even among educated persons it is probable that few 
liave ever systematically considered the laws of thought^ 
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by which their own minds ought to be governed and their 
own beliefs arrived at. In great domains of hnman 
thought, passion, prejudice, superstition or self-interest 
have obliterated the very idea that reasoning, to whatever 
subject applied, is only the correct use of the available 
material of belief, and that our power of reasoning may be 
indefinitely increased by rigorous discipline and system- 
atic employment of sound methods, or maj’ be weakened 
and degraded by carelessness, neglect or self-indulgent 
surrender to other disturbing influences. Almost all men, 
for instance, feel it a duty to approach the consideration 
of such subjects as theology or politics with various strong 
predilections of country or race : and the di'^turbing 
currents of sentiment — often very barbarous and irra- 
tional — which agitate the calm atmosphere, in which the 
reasoning process should be performed, have been, and are 
regarded with satisfaction and honored wuth applause. In 
man3 portions of the world the very attemi^t to reason 
fairly on such subjects is still denounced as a crime. On 
the whole, it would not, probabl}", be too much to say 
that, though of all processes the most essential to man's 
well-being, and the highest of wliich he is capable, none 
is less systematically studied, or less seriously considered 
than that by which we — each one for himself — draw the 
conclusions which constitute our opinion on the highest 
and lowest subjects alike. Those who study a law of 
Evidence will do well to remember that it deals only with 
one, and the least, difficult, branch of the formation of 
belief, that of defining its material and the mode in which 
that material is to be provided. The use to be made of 
that material in the Judge’s mind, when it gets there, will 
depend on mental and moral faculties and habits, which 
belong to a higher region than that with which the law 
can deal. Unless, these faculties and habits are sound and 
good, rules of evidence, however ingenious and elaborate, 
will be but of small avail. “ Sincerum est nisi vas, quod- 
cunque infundis acescit and unless the mental tribunal, 
10 
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betore which the materials of belief are brought, is itself 
ail efficient machine for dealing with them, — in other words 
unles-, the Judge be a man of '^ell-disciplined reasoning 
powers, of clear insight, of calmness in thought, and habitual 
patience and impartiality, — well armed against the intel- 
lect nal snarts, which beset the course of induction, and, 
above all, animated by a deep sense ot the responsibilities 
ot his position and a conscientious desire to discharge them 
wuth ^ Justice, equity and good faith,' — unless these condi- 
tions be present, no rules of evidence that human ingenuity 
can contrive, will secure the great ends m vie\N% the as- 
certainment ot the tiuth and the decision ot the right. 
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INDIAN EVIDENCE ACT. 

NO, 1 OF 1872. 

(BECEIVED THE ASSENT OE HIS 1 XCELLENCl THE EON J; ENOR-CrENER AE 

ON THE 15th march 1872) 

Amended by Act X V III of 1872, August 1872, and 

Act No. XVII of 1886. 

Whereas it is expedient to consolidate, deline and Pre.imbio. 
amend the Law of Evidence ; It is hereby enacted 
as follows : — 

I. 

RELEVANCY OF FACTS. 


CHAPTER I. 

PRELIMINARY. 


1 . This Act may be called “The Indian Evi- stofi title, 
dence Act, 1872 


It extends to the whole of British India, and Extent, 
applies to all Judicial proceedings in or before any 
Court, including Courts Martial, but not to affi- 
davits presented to any Court or officer, nor to 
proceedings before an arbitrator ; 


and it shall come into force on the first day of Commence- 

^ ^ meut of Act, 

September 1872. 


JSroiie. 

-(1) The law of Evidence is lex fori. — Evidence is one of those 
matters which are governed by the law of the country in which the 
proceeding takes place, and not by that of the country where the 
contract sued upon was made, or, in any other way, the cause of 
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ctro^e. Thi^ principle of la^\ was thus laid down by Lord 
Lroughtui ; *’ TLl law of Evidence is the iexfori which governs the 
( ourt^. Whether a w^tne^b is competent or not : whether a certain 
requires to be pro\ed by writing or not: whether certain 
( \idence pro\eb .0 ceitain factor not : that is to be determined by 
tlie kw of the ooiuitry ^vhere the question arises, where the remedy 
is ^ou4it to be enforced, and where the Court sits to enforce it.” — 
B*na \. Wlntlitiii'pu and Furness Junction Eailioaij Company, 3 H. 
L^C., I, 

(2) The Evidence Act is not included in the list of Acts declared 
by Act XV of 1874 to be in force throughout the whole of British 
Indii ercppt the scheduled Districts'* and is therefore in force in 
every part of Biitiah India alike. 

(3) Court"’ ib defined by Section 3. 

(4 1 “ Courts Martial.” — This provision is overriden so far as regards 
European Courts Mm-tial, by Section 127 of the Army Discipline and 
Uegulation Act, 1881, 44 & 45 Viet. c. 58, which provides that “ a 
Coiut Martial under this Act shall not as respects the conduct of its 
proceedings, or the reception or rejection of evidence, or as respects 
an\ other matter or thing whatsoever, be subject to the provisions of 
the Indian Evidence Act, 1872, or to any Act, law or ordinance of any 
Legislature w'hatsoever other than the Parliament of the United 
Kingdom.” 

Section 128 pro\ideh that the rules of evidence to be adopted in 
proceedingb before Courts Martial shall be the same as those which 
are follow^ed in Civil Courts in England, and no person shall be 
required to answ^er any question or produce any document which he 
could not be required to answer or produce in similar proceedings 
before a Chil Court.’’ 

2 . Ou and from that day the following laws shall 
be repealed : — 

(1) Ail rules of evidence not contained in any 
Statute, Act or Regulation in force in any part of 
British India 

('2) All such rules, laws and regulations as have 
acquired the force of law under the twenty-fifth 
section of ‘ The Indian Councils’ Act, 1861,’ in so 
far as they relate to any matter herein provided 
for; and 
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SECS. 2 & 3.] 


(3) The enactments mentioned in the schedule 
hereto, to the extent specified in the third column 
of the said schedule. 

But nothing herein contained shall be deemed to 
afieot any provision of any Statute, Act or Eegula- 
tion in force in any part of British India and not 
hereby expressly repealed. 


n 


(1) Repeal of non-statutory rules. — ^This has the effect of repealing 
the whole of the English Common Law on the subject of evidence so 
far as it was hi force in British India. The decisions of the English 
Courts on points of evidence have, accordingly, no binding effect in 
Indian Courts, and can be referred to only for the purpose of explain- 
ing or illustrating the meaning of the present Act where this Act con- 
tains provisions similar to rules of evidence in force in England. This 
result is recognized by the Judicial Committee of the Privy Council in 
Lelkaraj Kuar v. Malipul Singly L. B., 7 LA., 70 ; 5 Cal., 754. 

The Hindu and Mahummadan Laws abound in rules of evidence, 
as, e.g. , to the number of witnesses requisite to prove particular matters, 
the exclusion of certain witnesses, and the presumption to be raised in 
certain cases. These rules do not appear to have been among those 
portions of the existing law of the country which the British Power 
retained in force on assuming the administration of O-overnment. At 
any rate since the commencement of the present century the Courts 
have not considered themselves in any way bound by them. All doubt 
on the subject was removed by this section. 

(2) Repeal of rules, &c., under ‘ The Indian Councils* Act,* Section 25.— 

Clause (2) refers to various rules as to evidence issued by the Govern- 
ment in “ Non-Beguiation” Provinces previous to the Indian Councils* 

Act, 1861, 24 & 25 Yict. c. 67, which became law by virtue of Section 
25 of that enactment. In the Punjab, for instance, there was a special 
rule as to the production of a daybook and ledger for proof of book- 
debts. Other provisions of a like nature were in force in other non- 
Begulation Provinces. 

3 . In this Act the following words and expres- interpretation 
sions are used in the following senses, unless a con- 
trary intention appears from the context : — 

“Court” includes all Judges and Magistrates, “conrt." 



“ Fact.” 


“Relevant ” 


“FacU in 
iftsue*” 


and all persons, except arbitrators, legally autho- 
rized to take evidence/^’ 

“ Fact” means and includes — 

(1) any thing, state of things, or relation of 
things, capable of beiug perceived by the senses 
(‘2j any mental condition of which any person is 
conscious. 

Illustraiiona, 

(a) That there are certain objects arranged in a certain 
order in a certain place, ib a fact. 

{b ) That a in an heard or saw something is a fact. 

That a man said certain words is a fact. 
til) That a man holds a certain opinion, has a certain inten- 
tion, acts in good faith or fraudulently, or uses a particular word 
in a particular sense, or is or was at a specified time conscious 
of a particular sensation, is a fact. 

(e) That a man has a certain I'eputation is a fact. 

One fact is said to be relevant to another when 
the one is connected with the other in any of the 
ways referred to in the provisions of this Act relat- 
ing to the relevancy of facts.® 

The expression “ Facts in issue means and 
includes — 

any fact from which, either by itself or in 
connection with other facts, the existence, non- 
existence, nature, or extent of any right, liability, 
or disability, asserted or denied in any suit or 
proceeding, necessarily follows. 

Explanation.— Whemvev, under the provisions 
of the law for fihe time being in force relating to 
Civil Procedure, any Court records an issue of fact, 
the fact to be asserted or denied in the answer' to 
such issue, is a fact in issue. 
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Illustrations. 

A is accused of the murder of B, 

At his trial the following facts may be in issue : — 

That A caused B’s death ; 

That A intended to cause B’s death ; 

That A had received grave and sudden provocation from B ; 

That A, at the time of doing the act which caused B’s death, 
was by reason of unsoundness of mind, incapable of knowing 
its nature. 

‘‘Document” means any matter expressed or “ i^ocument.»* 
described upon any substance by means of letters, 
figures, or marks, or by more than one of those 
means, intended to be used, or which may be used, 
for the purpose of recording that matter. 

Illustrations, 

m 

A writing is a document 

vVords printed, lithographed, or photographed are documents^ 

A map or plan is a document. 

An inscription on a metal plate or stone is a document. 

A caricature is a document. 

“Evidence” means and includes — “Evidence." 

(1) all statements which the Court permits or 
requires to be made before it by witnesses, in rela- 
tion to matters of fact under inquiry : 

such statements are called oral evidence ; 

(2) all documents produced for the inspection of 
the Court ; 

such documents are called documentary evidence. 

A fact is said to be proved when, after consider- “ ProTea.” 
ing the matters before it, the Court either believes 
it to exist, or considers its existence so probable 
that a prudent man ought, under the circumstances 
of the particular case, to act upon the supposition 
that it exists,'®’ 
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“ i>i‘piovea.” faf^t is said to be disproved when, after oonsider- 

' ing the matters before it, the Court either believes 
that it does not exist, or considers its non-existence 
so probable that a prudent man ought, under the 
circumstances of the particular case, to act upon 
the supposition that it does not exist. 

“Xot proved.” • fact is Said not to be proved uhen it is neither 
pi'oved nor disproved. 

Note. 

^1) ‘‘Court.’* — The pro\is!on 3 of the Act, therefore, will applv to 
('’oiiimissioiis to tahe e\iclenee under the C’ivil Procedure Code, or 
under the (’ude of ^'riininal Piocedure, but not to examinations of 
witni sses b\ the Police, nor. for the reasons stated in note (4) to 
Section 1, to proeeedinfifs before European Courts Martial. 

A Registering officer is a Court” within the meaning of this sec- 
tion. — Kri^to Nafh Koof^floo and oilieri> w T, F, Brown and others^ 
LL. R.. 14CaU 176. 

A Sub-Begistrar is a “Court” ^^ithm the meaning of this section, — 
In the matter of the Petition of Sardhari Laly 13 B. L. R., ^pp , p. 40, 
dissented from but not on this point in Kali Kauta Surma v. Gouri 
Pro’^nd Surma Bardeuri, I. L, R , 17 Cal., 906. 

(2* “Fact” — is often understood as denoting some event which 
occurred or something which was done, as opposed to something said 
or some opinion or feeling of mind or body. This is not the sense in 
which it is used in the Act. Statements, feelings, opinions and states 
of mind or just as much “facts” as any other circumstance of which, 
through the medium of the senses or by our own self-consciousness, w'e 
become aw’are ; and all, if they comply with the requirements of the 
Act as to relevancy, are equally admissible for the purpose of proving 
or dispro^ing the matter to which they relate. 

(3) Relevant. — The various ways in which one fact may be so 
related to another as to be relevant to it, are described in Chapter IT. 
Sections 5 — 65. 

(4) “ Facts in issue ”~ai‘e facts out of which some legal right, 
liability or disability, involved in the enquiry, necessarily arises, and 
upon which, accordingly, a decision must be arrived at. Supposing 
the enquiry to be whether A is entitled to succeed to B’s property as 
his son, the fact of A being B’s son, the facts of B’s death and the 
existence of B’s property, would then be facts in issue, because out 
of them A’s right of succession necessarily arises. Supposing the 
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enquiry to be whether A is liable to punishment for ha^ in g murdered 
B, the fact of R having been killed by the fact of A’s motives and 
intentions at the time, the fact that he did it in self-defence, or, by 
accident, or intcntiona]]\ , would all be facts in issue because out of 
them, taken coniointB -s^ith one another, would arise A's liability to 
punishment Other facts bearing on, or connected with these facts in 
issue in any of tlie manners pointed out in Chapter II, though not, 
9d>, gning rise to A’s liability, would be relevant facts. 

(5) ‘‘EYidence*” — As thus defined, E\idenee*’ does not iiicliicle 
the whole mateiial of the Judge’s belief; for instance, a Magistrate 
or Session Judge may question the prisoner, and the prisoner’s 
answ ers to the ^Magistrate may be used against him ; but they are 
not ‘ evidence ’ under this definition as not being made b% a witness 
"Where, however, the answers of an accused person are used against 
him, as tlie;^ ma;v be, in another trial, i;he recoid of them would be 
strictly “ evidence ” as being a document pioduced for the inspee- 
tion of the Oouit.” So also ivould be the examination of the accused 
befoi'c the Committing Magistrate when given in evidence at the 
Sessions trial Where one of several accused i:>ersons makes a con- 
fession involving himself and some of the co-accused, it may be 
taken into consideration” as against all the j^ersons so inTolv’'ed ; see 
post, Section 30 Such statements aie excluded from the definition 
of evidence probably to mark the smaller degree of credibility, as 
a general rule, attaching to them. 

Besides the facts proved, there are also certain notorious facts, of 
which, without proof, the Court bakes judicial notice, Section 57, 
facts which the parties admit, Section 50, and facts which the Court 
either must or may presume. 

Material objects. — Another important ingredient of belief, which 
does not fall within the definition of ‘ evidence ’ is the Judge’s own 
observation of the witness’ demeanor and appearance. It has been 
objected that the Act omits reference to a third class of evidence, 
the evidence of things actually produced for the ocular inspec- 
tion of the Court. Provision is, howev’er, made for this matter in 
the last clause of Section (50, where it is enacted that, wherev’-er oral 
evidence is given about the existence or condition of a material 
thing other than a document, the Court may, if it thinks fit, require 
the production of such material thing for its insi^ection. The 
reason for the omission of things so produced, as a distinct class, is 
.that they cannot form part of the facts of the case except by means 
of oral evidence, and so properly fall under it. 

(’'arrving out tbe principle of Section 60, the Crimmal Procedure 
Code, Section 218, directs the transmission to the High or Sessions 

XI 
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Court, b.v tiu* Coimnittiiig Magistrate, of weapons or otiier articles 
of property, to which the evidence refers. 

Judge not to import his own knowledge.-— A Judge, must proceed 
u})on facts proved, not upon his own knowledge of particular facts. 
If he wi-hob to import such knowledge into the case, he must give 
evidence as a witness. Such kiiowdedge, the Judicial Committee 
have oliserved, would, if properly tested, probably turn out to 
("^pcnd on mere hearsay or rumour and to be inadmissible. Haro 
Prr^ad v. Bhco Dijuh li M.LA., 213. 

Local Investigation. — A Judge, however, in civil cases, and the 
Jury and As‘'ess>oi'‘^ in criminal cases, Cr. P. 0., s. 293, may inspfct 
the locality wdth wdiieh the evidence is concerned. 

Whore a munsiff visited a locality as to the boundaries of wdiich 
there was a dispute his investigations supplied a proper basis for a 
judicial decision ; but judicial officers conducting local investigations 
should record their result as soon as they are completed, so that 
parties may have a chance of seeing what facts they consider to be 
established ; Jaif Coomer v. BunMioo Lall, 9 Cal., 363. A 

■Magistrate caniiot be witness in a case in which he is sole judge 
of la^v and fact : Empress v. Donnelly I.Li.R., 2 Cal., 405. Where 
a IMagistrato had inx^estigated the scene of a boundary dispute and 
had acquired information which was nob admissible as evidence, it 
was held that he ought not to try the case ; he could not put his 
notes in as evidence and submit himself to cross-examination ; if a 
Magistrate holds an enquiry at the site of the occurrence instead of 
in his own Court he should receive no evidence which is not protected 
by all the safeguards by which evidence is protected by law. Hari 
Kishore 2fitra v. Abdul BaA'i Miah, I.L.il., 21 Cal,, 920. 

(6) Proved.” — Absolute certainty amounting to demonstration, 
is seldom to be had in the affairs of life, and we are frequently 
obliged to act on degrees of probability which fall very far short 
of it indeed. Practical good sense and prudence consist inainlj^ in 
judging aright whether in each particular case the degree of pro- 
bability is so high as to justify one in regarding it as certainty and 
acting accordingly, A merchant receives intelligence that some 
firm is solvent, or that the rate of exchange will vary, or that some 
change in the tariff will be introdneed ; a General gets some inform- 
ation about the movements or resources of the enemy : the success 
of either will depend on his judging soundly and well when he 
ought to act on the assumption that what he hears is true, or when 
prudence bids him assume it to be false. If he waited for absolute 
certainty, he would never ae > at all. In like manner all that a 
Judge need look for is such a high degree of probability that a 
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prudent man, in any other transaction where the consequences of 
mistake were equally important, would act on the asbumptioji that 
the thing was true. The section is so worded as to provide for two 
conditions of mind, first, that in which a man feels absohitel^v certain 
of a fact, in other words “ believes it to exist and, secondly, that 
in which, though he may not feel absolutely certain of a fact, he 
thinks it so extremely probable that a prudent in in would, under 
the circumstances, act on the assumption of its existtiice, 

A distinction has some times been drciwn between the probative 
effects of evidence in civil and in crimintil cases, and the doctrine 
has been laid down that a fact may be regarded as proved for civil 
purposes, though the evidence would not sustain it for the ])urpo&e 
of a criminal conviction. There is,” says jMr. llest, (§ U.j) ‘‘a 
strong and marked difference as to the effect of evidence in ci\ll 
and criminal proceedings.” In the former, a mere preponderance 
of probability, due regard being had to the burden of proof, is a 
sufficient basis of decison ; but in the latter, especially when the 
offence charged amounts to treason or felony, a much higher degree 
of assurance is required. The serious consequences of an erroneous 
condemnation both to the accused and society, the immeasurably 
greater evils which flow from it than from an erroneous acquittal, 
have induced the laws of every wise and civilized nation to lay 
down the principle, never to be lost sight of in practice, that the 
presuasion of guilt ought to amount to a moral certainty or, as an 
eminent Judge, still living, expressed it, ‘ such a moral certainty 
as convinces the minds of the tribunal, as reasonable men, beyond 
all reasonable doubt.’ 

The true ground of the distinction between civil and criminal 
proceedings in this respect ap]Dears to be that in civil proceedings 
the Court must decide for one party or another, and may conse- 
quently have to declare one party’s right on what it feels to be very 
inadequate grounds : but in criminal cases it is no question of 
balancing conflicting rights, but of deciding whether the facts raise 
a strong enough probability of the prisoner’s guilt to justify his 
punishment. The present section lays down the rule that the pro. 
Lability in civil and criminal cases alike must be such that a 
prudent man ought, in the circumstances of the case, to act on the 
supposition of the thing being true. 

4 . Whenever it is provided by this Act that the 
Court may presume a fact, it may either regard 
such fact as proved, unless and until it is disproved, 
or may call for proof of it. 


** Hay pre- 
sume,” 
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■Whenever ifc is directed by this Act that the 
Court shall presume a fact, it shall regard such fact 
as proved, unless and until it is disproved. 

When one fact is declared by this Act to be con- 
clusive proof of another, the Court shall on proof 
uf the one fact regard the other as proved, and shall 
hot allow evidence to be given for the purpose of 
disproving it. 

Notie. 

Distinction between presumptions of fact and presumptions of 
law abolished.—The effect of this section is to do aw'ay svith the 
distinction known to English law between presumptions of fact and 
presumptions of : presumptions of fact being those natural 
inferences which our experience of the w^orld around us leads us to 
draw" from certain facts : presumptions of law being certain artificial 
inferences which, either from their recognized probability, or for 
Some other cause, the law directs to be drawn from certain facts. 
The matter w’as further complicated by the recognition in English 
Text Books of a fehii’d class, mixed presumptions of law and fact, 
cases in which the presumption was partly natural and partly arti- 
ficial. Under the present Act these distinctions are got rid of, and 
all presumptions are made to fall under one or other of the three 
classes mentioned in the present section. 

‘‘ May presume.” — The first and by far the largest class includes 
all those natural inferences which the “ coiumoa course of natural 
events, human conduct and private and public business” suggest to 
us. Our experience of the 'world, for instance, leads us to infer that 
a man, who is in possession of stolen goods shortly after the theft 
and can give no account of them, either is the thief or has received 
the goods knowing them to be stolen ; our knowledge of the regu- 
larity with which public business proceeds leads us to infer that an 
official act has been regularly performed : our knowledge of human 
nature leads us to infer that a man, who does answer a question, 
could not aaiswer it in a manner favourable to himself. Such infer- 
ences are formed, not by virtue of any ia-w, but by the spontaneous 
operation of the reasoning faculty : all that the law does for them 
is to recognize the propriety of their being so drawn, if the Judge 
think fit. The Ooui*t may presume them, t.e., may either draw the 
inference, which the facts suggest, at once, and call on the opposite 
party to disprove it, or may refuse to draw the inference and call 
for proof of it, independently of the facts by which the inference 
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was suggested. Thus, in the case of a man found in possession of 
sljolen goods shortly after the theft and unable to account for his 
pjosession, the Court may either presume the guilt of the accused 
and throw upon him the onus of proving his innocence ; or it may 
refuse to presume his guilt and may throw upon the prosecution 
the burden of proving it. 

Besides these natural presumptions there are several instances of 
presumptions as to documents dealt within Sections 86— 88, and 90, 
in which the Court is, in like manner, empowered to throw the 
burden of proof on which part^ it pleases, to presume a fact or to 
call for proof of it, as it thinks best See also § 114. 

“ Shall presume.” — The next class consists is of those cases in which 
the CourTj shall presume a fact. Here no option is left to the Court, 
but it is bound to take the fact as proved until evidence is given to 
disprove it, and the party interested in disproving it must produce 
such evidence if he can. Presumptions of this sort arise chiclly as 
follows; (1) where ft'orn the nature of the case the truth of the 
thing presumed is in a high degree probable, as, for instance, the 
genuineness of a document purporting to be the Gazette of India, 
or of a duly signed record of evidence; or else (2) when it is the 
policy of the law to assume certain things until they are disproved, 
as, for instance, that a document, called for and not produced, 
was duly stamped, attested, and executed (Section 89), or* that 
circumstances bringing an oti'ence within the exceptions to the 
Indian Penal Code do not exist. (Section 105.) See §§ 79 — 85. 

Conclusive proof.” — The third class is of those cases in which 
one fact is “ conclusive proof ” of another. An artificial probative 
effect is given by the law to certain facts, and no evidence is allowed 
to be produced with a view of combating that effect. These 
cases generally occur where it is against the policy of Government 
or the interests of society, that a matter should be further ojpen to 
dispute. Thus Judgments of certain courts are conclusive proof of 
the matters stated in them (Section 41) : a birth during a valid 
marriage is, with certain exceptions, conclusive proof of legitimacy : 
and a notification in the Gazette of India of a cession of British 
Territory is conclusive proof of a valid cession having taken place. 
(Section 113.) . 

See too Section 5 of the Foreign Jurisdiction and Exti’adition 
Act 1879, Act XXI of 1879, making a notification in the Gazette of 
the exercise of certain powers by the Governor- General conclusive 
proof of its contents. 

Sometimes a fact may be “conclusive proof” only in particular 
circumstances. For instance^ a Bill^of Lading in the hands of a 
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consignee or indorsee for valuable consideration, representing 
• goods to have been shipped, is conclusive evidence of such ship- 

ment as against the Master or other person signing the same^ 
unless the holder of the bill had notice that the goods were not 
laden. The Master or other person signing the bill may exonerate 
himself by showing that the mistake was caused, without any 
default on his part, and wholly by the fraud of the shipper, or 
^ holder, or some person under whom the holder claims; Act IX of 
T856, Section 3, 'Where the Hill of Lading gives him clear notice 
that the Master, upon whose signature he is supposed to rely, does 
not admit that the amount mentioned in the Bill of Lading was 
shipped —as w’here the words “weight, contents and value un- 
known” are inserted — the Bill of Lading is not conclusive evidence 
against the Master of the shipment of the goods specified in the 
Bill of Lading. — ir. Nicol d Co. v. Castle, 9 Bom. H, C. Kep., 321, 
See 41, 112 and 113. 

The subject of presumptions is dealt with at length in the note 
to Section 114. 

CHAPTER 11. 

OF THE RELEVANCY OF FACTS. 

Evidence may be given in any suit or pro- 
of facts in issue ceeding of the existence or non-existence of every 
fiictg. fact in issue and of such other facts as are herein- 
after declared to be relevant, and of no others.™ 

Exijlanation . — This section shall not enable any 
person to give evidence of a fact which he is disen- 
titled to prove by any provision of the law for the 
time being in force relating to Civil Procedure.® 
Illustrations. 

(а) A is tried for the murder of B by beating him with a club 
with the intention of causing his death. 

At A*s trial the following facts are in issue — 

A*s beating B with the club ; 

A's causing B's death by such beating ; 

A’s intention to cause B*s death. 

(б) A suitor does not bring with him, and have in readiness 
for production at the first hearing of the case, a bond on which 
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be relies. This section does not enable him to produce the bond 
or prove its contents at a subsequent stage of the proceedings, 
otherwise than in accordance with the conditions prescribed by 
the Code of Civil Procedure. 

(1) Evidence may be given of facts in issue and relevant facts 
only. — Relevant facts having been defined in Section 3 as facts^ 
connected with one another in any of the ways referred to in the 
provisions of the Act as to relevancy, the present chapter sets out 
the ways in which facts must be connected with each other in order 
to be relevant ; and this section lays down a general rule as to the 
admissibility of evidence by enacting that evidence may be given 
of (a) facts in issue, and [b) facts declared to be relevant, and of no 
others. As to fehe meaning of fact in issue,” see Section 3. Each 
of the facts mentioned in Illustration {a) being facts in issue, inas- 
much as, taken together, the} establish the liablity of A to be 
convicted of murder (see Section 3), evidence of them may be given. 

The remaining sections of the chapter give illustrations of 
relevant facts. The permission to give evidence of relevant facts 
accorded in this section must be taken subject to the restrictions 
provided in Part 11 as to proof. For instance, an oral contract 
between two parties might be relevant under this chapter, but 
evidence of it might be excluded, under Section 91, by the fact of 
the contract having been reduced to writing, or by the fact of the 
agreement being one required by law to be in writing. So, again, a 
contemporaneous, oral modifioation of a written contract might be 
relevant under this chapter, but it would be excluded by Section 
92. In like manner evidence of relevant facts might be excluded 
by the rules as to estoppel in Chapter 8, or by the rules imposing 
silence on various classes of persons contained in Sections 
121-127. 

There are some facts besides those mentioned in the chapter of 
which evidence may be given. The word * hereinafter ' in the first 
paragraph, must be read as including not only this Chapter (Sec- 
tions 5—55,) but Sections 145, 143, 148, 153, 155, 156, 157, 158. 

(2) ProYisions of Code of CiYil Procedure unaffected. — See 
Civil Procedure Code, 1882, Sections 69, GO, 62, 63, 138 & 139, as to 
original hearings, and 568 as to appeals. 

6. Pacts which, though not in issue, are so seie^ancy of 
connected with a fact in issue as to form part of of same^ 
the sarne transaction, are relevant, whether they^““*“”' 
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occurred at the same time and place or at different 
times and places. 

Illustrations, 

(a) A is accused of the murder of B by beating him. What- 
ever was said or done by A or B or the bystanders at the 
heating, or so shortly before or after it as to form part of the 
^ transaction, is a relevant fact. 

(If) A is accused of waging war against the Queen by taking 
part in an armed insurrection in which pinperty is destroyed, 
troops are attacked, and gaols are broken open. The occurrence 
of these facts is relevant, as forming part of the general transac- 
tion, tliougdi A may not have been present at all of them. 

(e) A hues B for a libel contained in a letter forming part of 
u correspondence. Letters between the parties relating to the 
subject out of which the libel arose, and forming part of the 
• correspondence in which it is contained, are relevant facts, 
though they do not contain the libel itself. 

(//) The question is whether certain goods ordered from B 
were delivered to A. The goods were delivered to several 
intermediate persons successively. Each delivery is a relevant 
fact. 


Note. 

Facts forming part of the same transactions.— Phese are facts 
which are described in the Text Books as being part of the “ res- 
gestce'' The rule, as given by Sir James Stephen, is that every 
fact wbicli is a part of the same '“’transaction ” is relevant: and a 
transaction ” is defined as “a group of facts so connected together 
as to be referred to by a single legal name, as a crime, a contract* 
a wrong, or any other subject of inquiry which may be in issue,” — 
Steph. Digest, Art. 3. The expression ‘ form part of the same 
transaction’ is somewhat vague, and is intended to throw on the 
Judge the task of deciding whether the facts to be proved and the 
facts in issue are so closely and immediately connected with each 
other as practically to constitute a single group, each part of which 
must be considered in order to understand the rest. 

This vagueness corresponds to a similar uncertainty in English 
Law: ^‘"Whether any particular fact,” saj’s Bir J Stephen, ‘*is or 
“is not part of the same transaction as the facts in issue is a 
“ question of law upon which no principle has been stated by 
“authority and on which single Judges have given different. 
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“ decisions.” This is illustrated by the curious fact that there 
was a difference of opinion between Cockburn, 0. J.» and Mr. Pitt 
Taylor in a case in which the question was whether A cut B’s 
throat, or whether B cut it herself, and it was proposed to give in 
evidence a statement made by B, when running out of the room 
immediately after her throat was cut. The statement was not 
allowed by the Chief Justice to be proved; B, v. Bedingfield^ 14 Cox 
C. 0. 341. Mr. Pitt Taylor maintained that its exclusion w*as wrong. 
The statement would clearly be relevant under Section 32 of the* 
present Act. 

Contemporaneous statements are often, of course, ‘‘facts form- 
ing part of the transaction ” to which they relate ; and might with 
equal propriety be shown to be relevant under this section, or 
Sections 8, 9, or 14. Thus, in Lord George Gordon’s trial for treason, 
21 State Trials 542, it became necessary to enquire whether certain 
proceedings, in which a riotous mob was headed by the accused, 
amounted to the offence charged ; and the cries of the mob were 
admitted as evidence against him. So, in O’Connell’s trial, 5 State 
Trials N S. at p. 278, where the accused was charged with sum- 
moning monster meetings, for an illegal purpose, papers publicly 
sold at the meetings, were received in evidence of his objects, 
though no evidence was given connecting the accused with the 
sale or with the persons selling.— §§ 583. 592. 

So, again, where the buyer bought of the sellers, stating that he 
bought for G. & Co., and, as to his trustworthiness, referred the 
%^endors to B ; and in a suit the question arose whether the buyer 
bought on his own behalf or on account of G. & Oo., the Court of 
Exchequer held that a letter from the sellers to their agent, direct- 
ing him to make enquiries of B concerning the buyer, and stating 
that they (the sellers) had sold the goods on account of G. & Co., 
was admissible, to prove that the sellers had sold on the credit of 
G. & Co., and not on that of the buyer ; Milne v. Leisler, 31 L. J., 
Ex,, 257. Such a letter might be shown to be relevant, according 
to the present Act, under this section, or Section 8, 9 or 14, or 
under Section 21. Sometimes acts may * fonn part of the same 
transaction’ though they occur at distant places or different times ; 
when, for instance, a man committed three burglaries in one night, 
and stole a shirt in one place and left it in another, evidence of all 
these burglaries was admitted, on the ground that “ if several and 
distinct offences do so intermix and blend themselves with each 
other, the detail of the party’s whole conduct must be pursued.” 
Per Lord Bllenborough, 0. J. in B, v. WhorJey, 2 Leach, 983, 986. 

Illustration (a) shows that the admissibility of statements of by- 
standers will depend, not, as is the general rule in English Law, 
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on the question whether the party, against whom the evidence is 
• given, was present when the statement was made ; but on the 

question whether the statement was made so shortly before or 
after the transaction as to form part of it. The mere fact of 
the accused not being present would not be ground for its exclusion. 
Sometimes such statements are the best possible evidence. Sup- 
pose, for instance, that the question is whether A committed a 
murder at a particular house and time : a number of men are sit- 
«fcing in a room, one of them, B, looks out of the window, and says, 
“there goes A;” immediately afterwards screams are heard, the 
men rush out, and find the murdered person’s corpse and the 
murderer fled. B‘s statement would be relevant as part of the 
transaction. It would also be admissible under Section 157 by 
way of corroborating B’s evidence. 

A statement by a man, who has been run over by another, made 
immediately after the accident has been admitted in England ; B, 
V. Foster, 1 0. & P., 325. 

A statement made by the injured person, in the presence of the 
accused, immediately after the commission of the oflence, was held 
% to be relevant, in In re Surat Dhobni, I, L. R., 10 Oal., 302. It would 

also he relevant under § 8, 111. (g). 

• On the analogy of this rule it has been held that, where from 

the contiguity of two places it may be presumed that rights, claim- 
ed over them by a person, were created by the same transaction, 
the nature or extent of the right in one of the places is relevant 
for the purpose of showing its nature or extent in another. Thus 
when the question is whether A, the owner of one side of a river, 
owns the entire bed of it, or only half the bed at a particular 
spot, the fact that he owns the entire bed a little lower down is 
relevant ; Jones v. Williams, 2 M. & W., 326. So in order to 
prove the right of the Lord of the Manor to a slip of land by the 
roadside, his ownership of the slip of land in other parts of the 
same road is relevant. Doe v. Kemjp, 7 Bing. 832 ; 2 Bing. N. 0. 102. 
Steph. Digest, Art. 3. Illustrations {d) and (e). 

Facts which y . Facts which are the occasion, cause, or effect. 

Bite occasion, , _ , i • n ^ ^ 

can s^OT effect immediate or otherwise, of relevant facts, or facts 
isane. in issuB, Or wMch constitute the state of things 
under which they happened, or which afforded an 
opportunity for their occurrence or transaction, are 
relevant. 
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Illustrations, 

(a) The question is, whether A robbed B. 

The facts that, shortly before the robbery, B went to a fair 
with money in his possession, and that he showed it, or men- 
tioned the fact that he had it, to third persons, are relevant. 

(^) The question is, whether A murdered B. 

Marks on the ground, produced by a struggle at or near the 
place where the murder was alleged to have been committed," 
are relevant facts. 

(c) The question is, whether A poisoned B. 

The state of B’s health before the symptoms ascribed to 
poison, and habits of B, known to A, \\hich afforded an 
opportunity for the administration of poison, are relevant facts. 

ISfoiie. 

Facts which are the occasion, cause, or effect of facts in issue. 
— Every fact is connected with numberless other facts by ties more 
or less close. It may often be diliicult for a judge to say whether 
a fact can or cannot be properly said to form part of a transac- 
tion” within the meaning of Section 6. Section 7 meets this difti- 
culty by embracing a larger area of facts. Leaving the transac- 
tion itself, it provides for the admission of several classes of facts, 
which, though not, possibly, forming part of the transaction, are 
yet connected with it in particular modes, and so are relevant when 
the transaction itself is under enquiry. These modes of connection 
are (1), as being the occasion or cause of a fact ; (2), as being its 
effect; (3), as giving opportunity for its occurrence ; (4), as consti- 
tuting the state of things under -which it happened. They are in 
truth different aspects of causation, and the reason for the admis- 
sion of facts of this nature is that, if you want to decide whether a 
thing occurred or not, almost the first natural step is to see whether 
there were facts at hand calculated to produce or afford opportunity 
for its occurrence, or facts which i is occurrence was calculated to 
produce. In order, moreover, properly to appreciate a fact it is 
necessary to know the state of things in which it occurred. For all 
these points the present section pro-ddes. 

Illustration (a) is an instance of facts relevant as giving occasion 
or opportunity : (6) of facts constituting an effect : (c) of facts con- 
stituting the state of things under which an alleged fact happened. 

In the trial of Captain Bonnellan for poisoning Sir Theodosius 
Broughton with distilled laurel water, it was proved that Sir 
Theodosius was ill at the time of a trifling complaint for which he 
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wa& taking medicine ; that laurel leaves were to be had in the 
^ garden ; that the accused fiequently practised distillation in a 

room which he kept locked up : that Sir Theodosius used to look 
up the phials containing his medicine in an inner room ; and that, 
ha\ingoii one occasion forgotten to take it, he was recommended 
by Doniiellaii to lea's e it in an outer room ; that Doniiellan had an 
interest in bir Theodosius’ death, and took opportunities of falsely 
representing his health to be far worse than it really was. All 
#the«e would be relevant facts under this and the following section. 
— Benth. Rationale Evid , \ii, IP 8ee also Sir J Stephen’s analysis 
of the grounds on which Mr. Fronde believes that Mary Queen of 
Scots murdered her husband, gi\en in his speech quoted in the 
Appendix, p. 385. 

Moti%e prapi- 8. Any fact is relevant which shows or con- 
previous or ytitutes a uiotive or preparation for any fact in issue 
conduct. or relevant fact. 

The conduct of any party, or of any agent to any 
party, to any suit or proceeding in reference to such 
suit or proceeding, or iu reference to any fact in 
. issue therein or relevant thereto and the conduct 

of any person an ofience against whom is the sub- 
ject of any proceeding, is relevant, if such conduct 
influences or is influenced by any fact in issue or 
relevant fact, and whether it was previous or subse- 
quent thereto.'^’ 

Explanation 1. — The word “conduct” in this 
section does not include statements, unless those 
statements accompany and explain acts other than 
statements : but this explanation is not to affect the 
relevancy of statements under any other section of 
this Act.® 

Explanation 2. — When the conduct of any person 
is relevant, any statement made to him or iu his 
presence and hearing, which affects such conduct, 
is relevant.® 
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Illustrations. 

(a) A is tried for the murder of B. 

The facts that A murdered C, that B knew that A had 
murdered 0, and that B had tried to extort money from A by 
threatening to make his knowledge public, are relevant. 

(b) A sues B upon a bond for the payment of money. 
B denies the making of the bond. 

The fact that, at the time when the bond \vas alleged to be 
made, B required money for a particular purpose, is relevant. 

(c) A is tried for the murder of B by poison. 

The fact that, before the death of B, A procured poison 
similar to that which was administered to B, is relevant. 

(d) The question is whether a certain document is the 
will of A. 

The facts that, not long before the date of the alleged will, A 
made inquiiy into matters to which the provisions of the alleged 
will relate, that he consulted vakils in reference to making the 
will, and that he caused drafts of other wills to be prepared, of 
which he did not approve, are relevant. 

(c) A is accused of a crime. 

The facts that, either before, or at the time of, or after the 
alleged crime, A provided evidence which would tend to give to 
the facts of the case an appearance favourable to himself, or that 
he destroyed or concealed evidence, or prevented the presence or 
procured the absence of persons who might have been witnesses, 
or suborned persons to give false evidence respecting it, are rele- 
vant. 

(/) The question is, whether A robbed B. 

The facts that, after B was robbed, C said in A*s presence — 
* the police are coming to look for the man who robbed B,' — 
and that immediately afterwards A ran away, are relevant. 

(g) The question is, whether A owes B rupees 10,000. 

The facts that A asked 0 to lend him money, and that D said 
to 0 in A’s presence and hearing — * I advise you not to trust 
A, for he owes B 10,000 rupees,’ — and that A went away with- 
out making any answer, are relevant facts. 
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(h) The question is, whether A committed a crime. 

The iic" that A absconded after receiving a letter warning 
him that enquiin ^^as being made for the criminal, and the 
cuuteuis of the letter, are relevant. 

ii) A is accused of a crime. 

The facts that, after the commission of the alleged crime, he 
absconded, or wa> in posses-^ion of property or the proceeds of 
Ift’opcrty acquired by the crime, or attempted to conceal things 
which vrere or might have been used in committing it, are 
relevant. 

(/) The question is, whether A was ravished. 

The facts I hat. shortly after the alleged rape, she made a 
coinplaiiii relating to the crime, the circumstances under which, 
and the terms in wiiich, the complaint was made, are relevant. 

The fact that, without making a complaint, she said that she 
had been ravished is not relevant as conduct under this section, 
though it may be relevant 

as a d}ing declaration under section thirty-two, clause (l),or 

as corroborative evidence under section one hundred and 
fifty- seven. 

(A') The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, he made a com- 
plaint relating to the offence, the circumstances under which, 
and the terms in w hich (4), the complaint was made, are relevant. 

The fact that he said he had been robbed without making 
any complaint is not relevant as conduct under this section, 
though it may be relevant 

as a dying declaration under section thirty-two, clause (1), or 

as corroborative evidence under section one hundred and 
fifty-seven. 

Note. 

(4j Motive, preparation, and conduct. — Thib section is an amplifica- 
tion of the preceding one. In the consideration of the cause or occa- 
sion of a fact, or the state of things under which it happened, nothing 
can be more material than to know whether any person had an in- 
terest in its happening, or took any measuies calculated to bring it 
about. Thus moti\e and preparation become of the utmost impor- 
tance. If A is found murdered, the fact that B bad a strong motive 
for wishing A dead is, so far as it goes, a piece of evidence against B. 
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So, if A is poisoned with arsenic, the fact that B, shortly before, 
procured arsenic, or lUcade arrangements by which he would have access 
to A’s food, points, in a measure, to B being the poisoner, and would 
be a relevant fact at his trial. 

Of the Illustrations, {a) and (h) show motive ; (c) and (d) prepara- 
tion ; (e) and (i) show conduct of a party to the proceeding in reference 
thereto ; (f), (g) and (h) are specimens of statemenis made to or in 
the hearing of a person, whose conduct is relevant, intiuencing such 
conduct; (j) and (A*) are specimens of statements accompan,%ing and 
explaining the conduct of a person, an offence against whom is being en- 
quired into. The absence of the accused at the time when a complaint 
is made against him, in cases coming within Illustration (h)^ does not 
affect the relevancy of such complaint and therefore does not exclude 
it; Beg. v, Macdojiald, 10 B. L. B., App.. 2. The statement becomes 
relevant under this section, as accompanying and explaining the 
conduct of the party in making a complaint. By English law the 
details of the statement in such cases can be elicited only in cross- 
examination.— Ta?/?., § 581, and see Stephen’s Big. Note T. This 
restriction does not apply to proceedings regulated by the present Act, 
see B, V. Macdonald^ supra. 

An act may often maybe relevant as showing motive or preparation 
though it is entirely distinct from the transaction under enquiry : for 
instance, where an action on a policy of insurance, effected by a 
person on his own life, was defended on the ground that he had no 
interest in the policy, the fact that, previous to the insurance, the 
deceased had consulted another person about effecting a policy on his 
own life was admitted; Shilling v. The Accidental Death Company^ 
4 Jur., N. S., 244. Such a fact would be lelevant under the present 
section. 

(2) Statements accompanying and explaining acts. — Express pro- 
vision is made for statements of various kinds ; Section 10, deals with 
statements by conspirators ; Section 14, statements showing state of 
mind or body, Illustrations (Ar) (7) (m); Sections 17 — 31, admissions; 
Sections 32 — 38, various statements by deceased persons and others ; 
Sections 155 and 157, former statements of witnesses. The present 
section admits statements only so far as they accompany and explain 
acts. Thus in ij) if a woman goes and makes a complaint to her 
parents or other person of having been raped, the fact of such a cona- 
plamt having been made is releveut under this section, and so is what 
she said in so complaining. Her mere statement of having been 
ravished, apart from the act of making a complaint, would, so far as 
the present section is concerned, be inadmissible ; but it would pro- 
bably be relevant under one or other of the provisions just mentioned. 
Statements in the nature of a confession by a prisoner which led 



RELEVANCY OF FACTS. 


[PT. I. CH. II. 

tio the discovery of stolen propei-ty arc not admissible as evidence 
of conduct under this section which must be road in connection 
with §§ 25&26posf; Queen Bmpresh v. Nana^ I. L. B., 14 Bom., 
260. 

(3) Statements affecting conduct. — The provision contained in 
Explanation 2 lets in an important class of statements, those, namely, 
made too or in the presence of a party whose conduct is in question, 
and w’hich can be shown in any way to affect such conduct, The 
Illustrations sfiven in (/), (g) and Qi) show how important such state- 
ments may be in throwing light upon a person’s motives, intention, 
good faith, &c Silence is, in certain circumstances, tantamount to 
assent. Thus, wdiere a Judge at a trial made a proposal as to the 
course of proceedings, in the presence of counsel who raised no 
ohjeetion, it was held nob open to counsel subsequently to question 
the propriety of the course to which he had impliedly given his 
assent : MorriUi v. Murretj^ 13 M. W., 52 : so, if a client be present 
in Court and stand by and see liis solicitor enter into terms of 
an agreement, he is not at liberty afterwards to repudiate it " Per 
Hir J. Bomilly, M R,., in S win feu v. Swinfen^ 24 Beav.. 549, 559. 
Care must, however, be taken not to apply the doctrine that “ He 
who keeps silence, consents ” too freely, or to infer that because a 
man does not choose, on a particular occasion, to deny the truth of 
a thing, he is to be taken as impliedly admitting it. A more correct 
statement of the rule to be applied to such cases is Qui tacet non 
utique fatetur, sed tamen verum esb euinnon negare.” There is, it is 
true, the fact that the person has not denied the statement, but there 
may bo excellent reasons for his refraining from so doing. A 
statement may be a mere impertinence and best rebuked by silence ; 
s\nd especially wdieir the observations are not addressed to a man 
liiinselt, but are merely made in his presence, he may be under no 
obligation to take any notice of tliem. This is still more the case 
w^hen the statement is made, not by a person interested in the pro- 
ceedings, but by a mere stranger. In such a case it may naturally 
bo left uncontradicted, and a Judge would be acting ver^^ rashly 
who inferred acquiescence from silence, Again, statements may 
be made in a man’s presence, to which, from the circumstances of 
the ease, he has no opportunity of replying, and as to which, there- 
fore, no inference can be drawn from his silence, depositions 
in Court. In the same way, statements to a man by letter may 
often be shown to affect his conduct and may be most useful in 
explaining it : but here again great caution is necessary in drawing 
any inference from liis silence. ‘‘ What is said to a man before his 
face,” observed Lord Tenterden in Fairlie v. Denton, 3 C. & P., 103 
*‘he is in some degree called on to contradict, if he does not 



SBC, 8.] 


relevancy Of FACTS. 


acquiesce in it ; but the not answering a letter is quite different ; 
and it is too much to say, that a man. by omitting to answer a letter, 
at all events, admits the truth of the statements that letter con- 
tams.”--2^<7?/?., § 811. 

But the statements whether oral or written must be shown “ to 
affect the conduct” of the person to whom they are made, and, there- 
fore, mere statements to a person, which cannot be shown to be in 
any connected with or to bear upon his conduct, would be 
inadmissible. This point was much discussed in the w’ell known 
ease of Wright v. Doe d. TatJiam, 7 A. & E., 313, where the question 
was as to the sanity of a testator at the time of making his will and 
as to the admissibility of certain letters addressed to the testator, 
but not shown to have been acted upon by him, as evidence of his 
sanity. “ In order to determine that question,” said Tin dal. C. J., 
(page 400) “ I conceive all that was said, written, or done by the 
testator himself at any time during such period w’as the most direct 
and the best evidence to ascertain the state of his understanding ; 
and that the next in degree, because intimately connected with it, 
would be all that -was said to him, written to him, and done to him 
during the same period, by his friends and others who had access fco 
him, ^provided always^ that what wan so said^ written^ or done to him hy 
others, is shown to have come to his aciutil knowledge ; but I consider 
this condition to be indispensable as to the admissibility of this second 
class of evidence ; for, as to what w^as snid hy others but not heard by 
the party whose understanding is the subject-matter of enquiry, or 
written hy others, but which never reached him, or done hy others h\xt 
never known by him to have been done, it appears to me that such 
speaking or such writing or such acting, can amount to no more 
than an expression of the opinion of the speaker, or the writer, or the 
actor, and that such opinion, not having been given upon oath, and 
not being subject to cross-examination as to the grounds upon which 
it was originally formed or continued, cannot, on that account, be 
deemed admissible in evidence ” In Explanation 2 of the present 
section the words statement made to him” would, of course, 
include letters addressed to a person and shown to have come to 
his knowledge. The relevancy of such letters would depend upon 
whether they could be shown in any way to be such as to affect 
his conduct. 

In Sir J. Stephen’s Digest, Art. 8, declares the relevancy of 
statements made in a person’s presence and hearing *• by which 
his conduct is likely to have been affected ; ” and this is no doubt 
the more correct expression. ‘ Affects ’ in the section must be read 
as equivalent to ‘ has a bearing upon,’ Sometimes as, e.g,, in 
Illustration (g) the point is that a person’s conduct is affected, 
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hi the 11 ‘■c of being !iioclitie<l, iiiasmucli as he allows a statement 
to go nneoiitraf^icted. 

( i It that the teims of the complaint iiieiitioned in Illiistra- 

tion luai be ji\ui in evidence ; Tieg, v. Macdonald^ 10 B L. R-, 
App.* 2. IB English law the prosecution would not be allowed to 
do more than whether a complaint was made and what was 
done in con-cquence of that complaint, see Taylor, § 519 and 
Stephen's 1 >ig. Xote T. 

9 . Facts necessary to explain or introdiice^^^ a 
fact in issue or relevant fact, or ^Yhich support or 
rebut an inferenoe^“' suggested by a fact in issue 
or relevant fact, or which establish the identity of 
any thing or person whose identity is relevant, or 
fix the time or place at which any fact in issue or 
relevant fact happened, or which show the relation 
of parties by whom any such fact was transacted, 
are relevant in so far as they are necessary for that 
purpose. 

Illustrations. 

(a) The question h whether a given document is the will of A. 

The state of A’s property and of his family at the date of the 
alleged will may be relevant facts. 

A sues B for a libel imputing disgraceful conduct to A. 
B affirms that the matter alleged to be libellous is true. 

The position and relations of the parties at the time when the 
libel was published may be relevant faers as introductory to the 
facts in issue. 

The particulars of a dispute between A and B about a matter 
unconnected with the alleged libel are irrelevant, though the 
fact that there was a dispute may be relevant if it affected the 
relations between A and B. 

(c) A is accused of a crime. 

The fact that, soon after the commission of the crime, A 
absconded from his house, is relevant, under section eight, as 
conduct subsequent to and affected by facts in issue. 

The fact that, at the time when be left home, he had sudden 
and urgent business at the place to which he went, is relevant 
as tending to explain the fact that he left home suddenly. 
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The details of the business on which he left are not relevant, 
except in so far as they are necessary to show that the business 
was sudden and urgent. 

(d) A sues B for inducing C to break a contract of service 
made by him with A. G, on leaving A’s service, says to A— 

' I am leaving you because B has made me a better olfer.’ This 
statement is a relevant fact as explanatory of C’s conduct, which ^ 
is relevant as a fact in issue. 

{e) A, accused of theft, is seen to give the stolen property to 
B, who is seen to give it to A’s wife. B says, as he delivers 
it—* A says you are to hide this.’ B’s statement is relevant as 
explanatory of a fact which is part of the transaction. 

(/) A is tried for a riot and is proved to have marched at 
the head of a mob. The cries of the mob are relevant as 
explanatory of the nature of the transaction. 

Note. 

(1) Facts explanatory of relevant facts. — Having, in the pre- 
vious sections, disposed of facts which are relevant ao having, in 
one way or other, earned a fact relevant or in issue, or constituted 
the state of things under which it occurred, w e now come to facts 
which are relevant either (1} as ea^Aaining or introducing a fact 
relevant or in issue, of which Illustrations are given in {a) (b) (d) (e) 
and if ) ; or, (*2) as supporting or rebutting an inference suggested 
by any such fact, as in Illustration (c) where evidence may be given 
of facts to rebut the inference suggested by A’s sudden departure; 
or (3) to establish tlie indentity of any person, or to fix the time or 
place at which anything happened, when these points are relevant 
or in issue : or (4) to show the relation of the parties. As sections 
7 and 8 provided for facts cauhative of a fact relevant or in issue, 
this section may be said genei'ally to provide for facts explanatory 
of any such fact. It will be observed that, if a statement can be 
shown to be thus explanatory, it is admissible, perfectly irrespec- 
tively of whether the person against whom it is given heard it or was 
present when it was made. Thus, in Illustrations (d) /e) and ^/) 
the person affected may have been perfectly unconscious of the 
statement : none the less is it adinissilfie against him as explana- 
tory of a fact in issue or relevant. 

It has been objected that to allow uch statements to be rele- 
vant, without some proof of authority given, by the parties to be 
affected, to those making the statements, is to introduce a danger- 
ous innovation, whereby j^ei-sons ma\ sufier in life, person or 
property, by statements put into theii* mouths from behind their 
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backs : a principle which the Law of Evidence has hitherto eschew- 
• ed.” Whether this is a chingerous innovation is a matter of opinion : 

the framers of the Act apparently thought otherwise. They may 
have considered that, though such statements might weigh heavily 
against a man on some occa-^uns, they might weigh strongly 
in his fivour on others, and that., if evidence of a fact is to be 
given at all, it is desirable that what was said about it at the 
time of its occurrence should be proved as well as the other parts 
of the transaction. At any rate there is no question as to their 
admissibility under the present section. 

(2) Facts which support or rebut an inference suggested by 
relevant facts. — It is frequently of the utmost importance to get rid 
of inferences which the facts of the case, unexplained, legitimately 
suggest. In Illustration (c) it was material, as bearing on A’s inno- 
cence, for him to explain his sudden departure. Circumstances 
often so occur as to raise a strong suspicion against a man, and 
any fact which tends to dispel that suspicion is relevant. Thus, 
in a case in which the question was whether A had stolen some 
• . chaff from B, B gave evidence that the chaff found at A’s house 

was similar to that lost by B ; and that in both there was linseed. 

^ A was allowed to give evidence to explain the presence of linseed 

in the chaff found with him and so rebut the inference suggested 
. by its presence ; Wright v. Wilcox^ 19 L. J., 0. P. BBS. An example 

of Illustration {/) is found in Lord George Gordon’s I’rial ; 21 St. 
Tr. 542 ; Tayl., § 583. 

Thinra said or 10 . Where there is reasonable ground to believe 

done by con- ^ 

spiratoriiire- that two OX 111016 persous have conspired together 

mon design, to coinmit ail ofience or an actionable wrong, any- 
thing said, done or written by any one of such 
persons in reference to their common intention, 
after the time when such intention was first enter- 
tained by any one of them, is a relevant fact as 
against each of the persons believed to be so con- 
spiring, as well for the purpose of proving the exist- 
ence of the conspiracy as for the purpose of showing 
that any such person was a party to it. 

Illustration, 

(a) Eeasonable ground exists for believing that A has joined 
in a conspiracy to wage war against the Queen. 
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The facts that B procured arms in Europe for the purpose of 
the conspiracy, C collected money in Calcutta for a like object, D 
persuaded persons to join the conspiracy in Bombay, K publish- 
ed writings advocating the object in view at Agra, and F trans- 
mitted from Delhi to G at Cabul the money which C had 
collected at Calcutta, and the contents of a letter written by H 
giving an account of the conspiracy, are each relevant, both to 
prove the existence of the conspiracy, and to prove A*s compli# 
city in it, although he may have been ignorant of all of them, 
and although the persons by whom they were done were 
strangers to him, and although they may have taken place 
before he joined the conspiracy or after he left it. 

Mote. 

Things said or done by a conspirator in reference to common 
design. — The provisions of this section are considerably mdor than 
the English Law. Not only are statements made by one conspirator 
in furtherance of the common deeign relevant as against the other 
conspirators ; bub anything said, done or written by any conspira- 
tor in reference to the common design, is relevant against any 
other person who is reasonably believed to have joined in the con- 
spiracy, although such thing may have been said, written or done 
before he joined the conspiracy", or after he left it. A mei*e narra- 
tive of the plot would be admissible ; and so would papers, written 
by one of the conspirators about the plot, although such papers 
may not have been in existence when the accused was taken into 
custody. In England only statements of conspirators in further- 
ance of the common demgn can be proved, and important evidence 
is often shut out ; thus a letter written by a conspirator to a 
friend, giving an account of his own share in the conspiracy but 
not intended to further the common object, has been excluded; 
B. V. Hardij, 24 St. Tr, 451—3. 

In another case on the trial of A and B for conspiring to cause 
imported goods to be carried away without payment of duty, with 
intent to defraud the revenue, it was proposed to use as evidence 
against B, the counterfoil of A’s cheque book, which purported 
to show that part of the duty, of which the customs had been 
defrauded, had been paid to B. This was excluded as not being 
an act done in pursuance of the conspiracy, but a mere statement 
of the result of the conspiracy ; B, v. Blake^ 6 Q. B., N. S., 126. 
Such evidence would be admissible under the present section. 
The statement, however, must refer specifically to the common 
design, and not merely to the subjects with which the design may 
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remotely connected Thn« “ in Algernon Sidney’s case, 1683, 
observed upon Abbott. J.) in i?. ^ . Watson, 1817, a treatise containing 
speculati\e republican doctrines, uhich not only was unpublished 
and unconncctel with the treasonable practices of which he was 
accu'-'ed, but had Ijeen composed several years before the trial, was 
indeed, admitted in e%idence (Jeffreys, J.k But subsequent times 
hii\e regarded thi^ trial a> a judicial mmder.” Tayh^ § 596 (i?) The 
prt*^ent rteetion reiiio\e^ .in\ doubt, if any could exist, of the in- 
admis'-ibility of such e\idence. 

Tlierc can be no doubt that the section was intended to extend 
the rule of Englidi Iia. It contains an express provision as to 
iiuv\ Mz., that tlie thing to be pl•c^ed must have been said, done or 
written nftcr the tnn^ u hen the intention of the conbjnraotj ivasfirbt 
iiiffrUiined by ohi if the eonsinnitovb : and an express pro\ision as 
to the nnhire of tnf fhiny, , that it must have been said, done or 
written in nfirtnvt to the common intention. JSo long as the pro- 
posed piece ot evidence tullils these two requii-ements the language 
of the section renders it admissible, and an exclusion of e\idence 
with reference to the hict of the conspiracy having ceased would 
be an introduction of English law', for which the present Act 
contains no sanction. Bo far a^ the reason of the thing is con- 
cerned, the advantage seems to lie with the Indian enactment. 
Fi\e men, for instance, con-pire to commit a burglary, the burglary 
is committed — the stoleu property is disposed of and the proceeds 
deposited in a btnk. Each of the burglars on getting home, 
confesses to the colmm^sion of the offence and names his com- 
panions — is it reasonable or unreasonable to exclude such evidence ? 

The section extends aKo to persons who have conspired to commit 
an actionable wrong, and, therefore, the statements of one co-tres- 
passer, if there is a reasonable ground for believing a conspiracy to 
commit trespass to have existed, are admissible against the other 
CO -trespassers. 

It is to be observed that in order to bring the section into oper- 
ation there must be, in the firbt place, reasonable ground to believe 
in the existence of the conspiracy That being shown, any of the 
facts mentioned in the section arc relevant, as well to prove the 
existence of the conspiracy, as to implicate each of the conspir- 
ators. If there w'as prinui facie evidence that two or more persons 
were acting in coneei*t to a common end, or if, supposing concert 
not to be directly proved, their acts so dove-tailed into and supple- 
mented each other as to produce a particular result not likely to 
be produced %vithout apre\ious design, this would, I imagine, be 
reasonable ground for believing in the existence of a conspiracy 
within the meaning of the section. By the last paragraph of 
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Section 136 it is in the discretion of the Court to call for evidence 
of there being reasonable grounds for believing in the existence 
of the conspiracy in the first instance, or to allow of the alleged 
acts or statements of the alleged conspirators being first proved. 

As to things done by a conspii*atoi* with reierence to the common 
design, it is often necessary to prove the a(*ts of one person in 
order to explain the conduct or intention of anotlier with whom he 
is aching jointly. Thus, where A and B went together to a shop 
and A tendered a counterfeit coin, evidence of B having a number 
of counterfeit coins, wrapped np in a paper, on her person, 
admitted to show a guilty knowledge on the part of A, though no 
counterfeit coin had been found on A ; JR. v. Skeri'itt^ 2 0, A P , 
427. 


11. Facts not otherwise I'elevant are relevant — men facts not 

otherwise rele- 

(1) if they are iaconsistent with any fact 
issue or relevant fact ; 

(2) if by themselves or in connection with other 
facts they make the existence or non-existence of 
any fact in issue or relevant fact highly probable 
or improbable. 

Illustrations. 

(а) The question is, whether A committed a ciirae at Calcutta 
on a certain day. 

The fact that on that daj’' A was at Lahore, is relevant. 

The fact that near the time when the crime was committed, 

A was at a distance from the place where it was committed, 
which would render it highly improbable, though not impossible, 
that he committed it, is relevant. 

(б) The question is, whether A committed a crime. 

The circumstances are such that the crime must have been 
committed either by k, B, 0 or D. Every fact which shows 
that the crime could have been committed by no one else and 
that it was not committed by either B, C or D, is relevant. 

JSrolse. 

Relevancy of Inconsistent facts.~This section is of importance 
to the party whose object it is to dUproce some fact which is asserted 
by the opposite side. There may be facts which have no connec- 
tion with an alleged circumstance, except that they show it to be 
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impossible or so highly improbable as to justify the inference that 
it iie\er ocenrred. Of this an alibi is the most familiar instance. 
There may, on the other han^l, be facts which though not forming 
part of the transaction, yet make the fact of its having occurred a 
matter of certainty. A %\arder, for instance, is locked up with five 
prisnnei*.^ in a ]ail. He is found murdered. The facts that there was 
no one else in the jail, that no one could have got in, that three 
of the five prisoners were chained up in cells, and a 4th was lying 
parahzed in bed. are relevant as proving that the murder was com- 
mitted by the oth prisoner. Such facts might, with equal propriety, 
be proved under Section 7, as constituting the state of things under 
which a tact, in issue or relevant, occurred, or as having afforded an 
occasion for it^ occurrence. 

‘^•Inconsistent.’’—^ Highly probable or improbable.” — Care must 
be taken nut to give this section an improperly wide scope by a too 
liberal interpretation of the words ‘‘inconsistent” and “highly 
probable or improbable.” Otherwise the section might seem to 
contain in itself and to supersede all the other provisions of the 
Act as to relevancy. The Illustrations show that the inconsistency 
referred to mean<? a physical impossibility of the co-existence of two 
facts, as that a man should be in two places at the same time or 
within an interval of time too short to allow of his transit by any 
known means of locomotion from one to the other : by “ highly 
improbable” is meant something, which, though not absolutely 
impossible, is almost equivalent to it, A man might be at such a 
distance from the scene of an offence as to make it, though not 
physically impossible, yet in the highest degree improbable that he 
could have been present at its occurrence : the fact that he was at 
such a distance would be a material consideration in forming an 
opinion ah to whether he committed it, and would be relevant. 
Under this section evidence might be given of the sort of incon- 
sistencies which are so frequently the means of exposing a false 
story. Where S. and 8. swore that they saw the accused at W., D. 
and J. were allowed to give evidence to show that it was highly 
improbable that they were there ; B. v. Sahharam Nukundji, 11 
Bom., 166. A judicial decision is not a fact under this section ; 
Gujjic Lull V, FafieJi Lall, LL. B., 6 CaL, 171 : see too Ucmckoddas 
Krislinadas v. Hapu Karhar^ I L. R., 10 Bom., 439 and the Note to 
s. 13, posf» In a suit brought against four defendants to prevent 
encroachments on a lane alleged by the plaintiff to be the common 
property of himself and the defendants, statements in support of 
the common ownership made by one defendant in a suit to which 
the others were not partie.s and in a deed put in by another defend- 
ant to prove his title to his house were admitted under this section ; 
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See too Gyannessa v. Mohoral'anne^^^a, I. L. It., 25 Cal., 210, 7 /osf; 

Naro Vina yak Patvardhan Xarltari Bin Payliiinatli and others; 

I, L. B., 16 Bom , 125. 

The section is certainly not, in my opinion, intended to apply to 
such a rule of probability as that which infers that a man has com- 
mitted one offence because there is reason to believe that he has com- 
mitted another of a like nature The extent to which character or 
previous indications of character bv me ins of a conviction are rele- 
vant is defined in Section 54. In R. v. ParbJnidds Arnhardvi^ 11 
Bom. H. C. Hep., 90, Imudles of docunicnts found in the houses of 
four of the accused, and alleged to be forgeries, or inchoate for- 
geries, were admitted in evidence to prove that the prisoners had 
forged the particular document with the forging of which they wei*e 
charged. On appeal, the High Court of Bombay held that this 
evidence had been impropei*ly admitted. West, J., observing ip. 91), 
that Section 11 of the Evidence Act is, no doubt, ex]>ressed in terms 
so eitensive that any fact which can, by a chain of ratiocination, be 
brought into connexion with another, so as to have a bearing upon a ^ 
point in issue, may possibly be held to be relevant wdthin its meaning. 

But the connexions of human affairs are so infinitely various and so 
far reaching, that, thus to take this section in its widest admissible 
sense, would be to complicate every trial with a mass of collateral 
inquiries limited only by the patience and the means of the parties 

That such an extensive meaning was not in the mind of the 

Legislature, seems to be shown by several indications in the Act 
itself. The Illustrations to Section 11 do not go beyond familiar 
cases in the English Law of Evidence... . There must always be 
room for the exercise of discretion when the relevancy of testimony 
rests upon its effect towards making the affirmative or negative 
of a proposition * highly probable ; ’ and with any reasonable use 
of this discretion, the Court ought not to interfere, but it appears 
to me to be as illegal now, as before the Evidence Act was passed, 
to admit evidence of crime A in order to prove the cognate but 
unconnected crime B.” See also Griffits v. Payne^ 11 Ad. & E , 131. 

The correctness of this view is demonstrated by the restrictions 
provided in Section 54 as to proof of previous bad character. It 
is not of another crime, but only of a previous conviction that evidence 
can be given in order to help to prove a man’s guilt. 

12. In suits in which damages are claimed, any tn snits for 
fact which will enable the Court to determine the 
amount of damages which ought to be awarded is aetemfiM 

, , amount are re- 

" relevant. levant. 
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Facts relevant 
wben right of 
custom is in 
question. 


i 

RELEVANCY OF PACTS. 

M'ote. 

Facts affecting damages are releyant,— As to character as affecting 
damages, see Section 55. 

In actions for defamation, other libellous expressions by the 
defendant, Tvhether used before or after the commencement of the 
suit, are admissible to prove malice and so enhance damages. On 
the other hand, evidence of circumstances justifying the defendant’s 
conduct, and showing that he acted hond fide and without malicious 
intention, would be relevant. 

So, also, in mitigation of damages, the defendant may show facts 
tending to dispro've malice, as e,g,, that rumours of the fact asserted 
were prevalent in the neighbourhood, Bichar de v. Biehards, 2 M. & 
Tl., 557 ; or that the statement was copied from another paper ; 
Saunders v. Mills, 6 Bing., 213. 

As to how far enquiry may be made into the plaintiff’s character in 
an action for libel or slander see note to Section 55, post. 

Under this section, in actions for assault, the provocation offered 
by the plaintiff would be relevant : as would also in the case of 
actions against Eailway Companies for injuries received, the posi- 
tion and circumstances and earnings of the plaintiff ; and in suits 
for breach of contract, all facts showing the amount of loss occa- 
sioned to the plaintiff by the breach. See Contract Act, 1872, 
Section 73. 

In an action for seduction the defendant cannot be asked “ how 
rich are 5 ou This is not relevant. The true measure of damages 
is the amount of compensation to be paid to the plaintiff for the 
injury he has sustained by the seduction of his daughter, and in 
an action of tort it should be immaterial, as Lord Mansfield said, 
whether the damages come out of a deep pocket or not.*’ Per Black- 
burn, J., in HodsoU v. Taylor, L, B., 9 Q. B., 79, at page 82. 

In an action for breach of promise of marriage, on the other 
hand, the plaintiff may give evidence of the defendant’s station in 
life and his means, to show the loss she has sustained. The de- 
fendant may prove that his relations disapproved of the match, 
Irving v. Greenwood, 1 C. & 850 ; or the conduct or character of 

the plaintiff, Leeds v. Cook, 4 Esp., 256, in reduction of damages. 
See Section 55. 

13 . Where the question is as to the existence of 
any right or custom, the following facts are rele- 
vant : — 

(a) Any transaction by which the right or cus- 
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tom in question was created, claimed, modified, 
recognized, asserted, or denied, or which was incon- 
sistent with its existence. 

(&) Particular instances in which the right of 
custom was claimed, recognized, or exercised, or in 
which its exercise was disputed, asserted, or depart- 
ed from. 

ILlustratioii. 

The question is, whether A has a right to a fishery. A deed 
conferring the fishery on A’s ancestors, a mortgage of the 
fishery by x\’s father, a subsequent grant of the fishery by 
father, irreconcileable with the mortgage, particular instances in 
which A’s father exercised the right, or in which the exercise of 
the right was stopped by A’s neighbours, are relevant facts. 

Note* 

Purport of the Section.— Some differences of opinion have been 
expressed in the Courts as to the purport of this section. In Sir 
James Stephen’s Pigest it is expanded into two articles, 5 and 6 ; the 
former of which deals with any ‘‘ right of property,” and the latter 
with customs. Article 5 provides that when the existence of any 
right of, or over property, is in question, every fact which consti- 
tutes the title of the person claiming the right, or which shows 
that he, or any person through whom he claims, was in possession 
of the property, and every fact which constitutes an exercise of the 
right or which shows that its exercise was disputed, or which is 
inconsistent with its existence, or renders its existence improbable, 
is deemed to be relevant.” A.nd one of the Illustrations is 

“ (h) The question is, whether A owns land. 

The fact that A’s ancestor granted leases of it is deemed to be 
relevant. Doe v. Fulman, 3 Q. B., 622.” 

If the same meaning is to be given to the present section, it 
must be read as providing for proof of every transaction which 
goes to “ constitute a man’s title,” i.e., every transaction, oral or 
written, by means of which the property has ultimately come into 
his hands, or which constituted an exercise of the right or a dispute 
of it, and every transaction, oral or written, the effect of which was 
to modify or destory the right, or which is inconsistent with its 
continued existence, as for instance, transfers of it to other parties. 
If this be the meaning of the section it might well be contended 
that, under it, cases in which the parties, or those through whom 
they claim, have asserted the righi in Court, ought to be regarded 
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as relevant. Therein, however, a great reluctance in this country, 
where eolluNi\e jurlgmeiits are such a fa'uiliar expedient, to admit 
as e\ifleiice any judgment to which the parties or their prede- 
ces'sors in title were not pi*i\ios : and some Judges have considered 
that the juxta-position of the words “ rujlit or custom ” and the Illus- 
tiMtioii jii'^tify the view that the scope of the section is restricted to 

incorporoai rights ” In Oujjn Ltd v. Fatteh Lai, I. L. R., 6 OaL, 
171, Garth, C. J., expressed this opinion. In that case the question 
arose whether a former judgment, not between the same parties 
or those through whom they claim, is admissible as a transaction"' 
under this section. The matter in issue was whether 0 or D was 
heir to H, and a former judgment in a suit between X and A, in 
which the point had been decided, was held by a majority of the 
Judges not to be admissible. In the Collector of Gora'kimr v. Pal- 
tihlhari Sinrf, I. L. K., 12 AIL, 1, however, it was held that the record 
and not the judgments alone was admissible under this section, in- 
dependently of Seefehm IB, as evidence of a particular instance in 
which the alleged right of the plaintiff was at that time claimed 
and disputed — the word right ” in both clauses i a) and (h) including 
a right of ownership and not being confined to incorporeal rights. 
The fact that Section 42 specially provides for the admission of 
judgments, not inter partes, ‘‘when they relate to matters of a public 
nature, relevant bo the inquiry,” favours the view that it was not 
the intention under this section to include suits and judgments 
among the ‘‘ iraiisacHons ” with which the section deals : and that 
what is meant is, rather, such ti*ansactions as actually create, modify, 
or extinguish the right in question, or in which its actual enjoy- 
ment either took place or was opposed. 

The Courts have frequently considered the proper application o 
this section in reference to previou-i judgments. In Nayamat AH 
V. Guru Das, 22 W. R., 365, Couch, C. J., held that previous 
judgments not infer paries, were admissible for the purpose of 
proving the plaintiff’s ttnami tenure. In Venl'atavami NaijaTchan 
w Sankara Suhbaiyan, 2 Mad. H. 0. Rep., 1, the question was ag 
to the existence of a custom of periodical allotment of village lands, 
and a judgnaent not between the same parties, in which the custom 
was afiinned, was admitted as evidence of the existence and vali- 
dity of the custom. Hee also Faranji Bhikahai v. JDipa Timed 
I. L. B., 3 Bom., 3. 

In Eameshur Persliad Narain Sing v. Koonj Behari Paituk, L. R,, 
0 I. A., 33, the dispute was between the owners of two estates, 
as to a right to a flow of water through a watercourse. The Judi- 
cial Committee admitted as evidence on the point a razinama, 
which was come to, after proceedings in the Criminal Court, by 
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the owners of one estate against the tenants of the other, who had 
closed the watercourse. The Judicial Committee observed, with 
reference to the objection that “ this razinama did not bind the 
proprietors of the other estate, although it was apparently made 
between the tenants, it seems to have been subsequently acted 
upon, and may be properly used to explain the character of the 
enjoyment of the water.” This case was followed in Peari Mohtin 
Miikerji w Diohomoyi Bahia, I. L. R., 11 CaL, 745, where a previous 
judgment not inter xjartes was admitted to show the nature of 
the possession of the defendant’s predecessor in title. See too 
Bai Baiji v. Bai Santok, I. L. R., 20 Bom. 53. So also in a ease, in 
which the plaiutifi’, who was an auction purchaser of a share in 
certain lands, sued for arrears of rent against the owners of another 
share in the same, it was admitted that ceitaiii plots of the estate 
were held in exclusive possession. The defendants claimed these 
plots as lakhiraj. The plaintiff put in evidence certain degrees in 
respect of such plots in which it was held against the persons in 
possession at the time that the lands were tnal. It was held that, 
having regard to the circumstances and the particular defence set 
up, the degrees were admissible in evidence, not as showing that 
the lands were Jiial or lakhiraj but as showing that rent had been 
successfully claimed in respect of the lands; Hira Lai Pal v. A, 
Bills, 11 C. L R., 528. 

In Jianatullah Sirdar v. Momoni Kant Boy and Pir Biiksh Man- 
dul V. the same, I. L. B., 15 Cal., 283, whch was a suit for rent 
where the amount of land was questioned, it -was contended that 
the customary hath in the jpergunnah was one of 18 inches and not 
one of 21f inches ; and in support of this contention certain decrees 
obtained by the Zemindar against other tenants in the same pergunnah 
in suits in which 18 inches had been taken as the hath were tendered 
in evidence. It was held that such decrees were admissible under 
this section as they furnished evidence of jparticular instances in 
which the custom has been claimed. See also Bamasami v. Ajppavu, 
I. L. R., 12 Mad., 9. 

The decision in Gujja Lall v. FatteJi Ball, sappra, was followed, in 
Bam Naraiii Bai v. Bam Gooinar Chunder Poddur, I.L. B., 11 Oal., 
562, where it was held that where a defendant was not a party to a 
former suit, and did not claim through the parties against whom 
decrees in that suit were passed, having previously acquired the 
tenure in question by foreclosure, the decrees were not admissible 
as evidence against him. Similarly in Mahendra Lai Khan v. 
Bosomoyi Basi, I. L. B., 12 CaL, 207, a decree passed against the 
defendant in a former suit was held inadmissible because the plain- 
tiff did not claim through the plaintiff in that suit. See too 
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Smender yath Fa! Cliotvdkry v. Brojo Nath Pal Choirdhry^ L I. E., 
IB Cal., ro2. E\idence ot a judgment in a former suit was held 
iiiadmi^sbiUh^ to pro\c the houdjicfes of an entry in the books of 
d tiiin by a paitner in the ease of llanclihodab Krislinadas v. Ba;pu 
yarlinr\l. L R., 10 Bom. 439; where Sargent, C J, laid down 
that •* and cu'^tom*s *’ in this section must include a right 

of ovMiorsljip, but that “ transaction” was not applicable to proceedings 
in a suit. 

A decree under section 9 of the Specific Relief Act is evidence of 
the po^bCsslo^ and the right of pobsession of the plaintiff, as against 
the defendants; and it is aoine, but not conclusive evidence of his 
disposses.-.ion b\ them, in a suit brought against the same persons for 

oRC jirojifs, JinnUah IShtHh \ Ime Khan ; I. L. H., 23 Cal., 693. 

In liama^sinm \ . Appani, I. L. E., 12 Mad. 9, the decision in Gujju 
Lall w FtPtrh LaH uais expres'^l'^ concurred with, but the former 
ca-NO was diiiinguished from the latter on the ground that where 
owners of land weie sued for payments alleged to be due in respect 
ot a teinjde, a previous judgment in a similar case might be 
ctidence of a particular instance “in which the right or custom 
w’as claimed,” and “in which its exercise W'as disputed, asserted or 
departed from.” 

The decision in Gnjju Lull v Fatteh Lall, sitjpra, and Siirender 
Nafh Fal Chowdhnj Brojo Nath Pal Ckowdhrf/, I. L. E., 13 Cal., 
3o2, mu.st now' however be taken subject to the ju^lgments of the 
Privy Oouncil in Bam Banjan Chaherhati v. Bam Narain Singhs 
I. L. E., 22 Cal., 5”»3 ; and Bitto Kunwar v. Kesho Per&hadf L, E., 
24 I. A. 10 ; see Te^ni Khan v. Eajani Mohiin Das, I. L. E., 25 Cal., 
522. 

In England it appears that where ancient rights, as e,g,, to a fishery, 
are in question, transactions, including not only acts of ownership, 
but legal proceedings such as an mquisiiio pobt mortem, and Bills and 
Answers in Chancery, not between the same parties, have been admit- 
ted as part of the ixistory of the right ; Bogevh v. Allan, 1 Camp., p. 
:»09 ; and see Neil! v. Devonshire, L. E , 8 App. Ca. 135. Such cases 
as these, when the right is of a public nature, are provided for by 
Section 42 of the present Act. 

Connection between right or custom exercised and thatto be proved.— 

There will often be a question as to whether the right or custom, 
showm to have been exercised on some particular occasion is identical 
wdth the right or custom which has to be proved. The customs of 
one manor are not, in England, admissible to prove the customs of 
another ; Marquis of Anglesey v. Lord Hatherton, 1 M. & W., 218 ; 
unless some connection can be shown between them, as, for instance, 
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that the manors were originally held under one tenure. So, also, where 
evidence of a right exercised in a parficnlar locality, is given, iti need 
not be confined to the precise spot, as to which the enquiry is, so long 
as there is such a common character between the places;, as to suggest 
a reasonable inference that the same state of things existed in each. 
In Jones v. Williams, 2 M. & W., 326, the question was as to a right 
of ownership, as shown by certain acts of eniOMiient, and Baron 
Parke, in deciding that evidence of such acts should be admitted said, 
“ I am also of opinion that this case ought to go down to a new trial, 
because I think the evidence offered of acts in another part of one 
continuous hedge, and in the whole bed of the river, adjoining the 
plaintiffs land, was admissible in evidence, on the ground that they 
are such acts as might reasonably, lead to the inference that the entire 
hedge and bed of the river, and consequently the part in dispute, 
belonged to the plaintiff. Ownership may be proved by proof of pos- 
session, and that can be shown only by acts of enjoyment of the land 
itself ; but it is impossible, in the nature of things, to confine the 
evidence to the very precise spot on which the alleged trespass may 
have been committed ; evidence may he given of acts do7%e on other parts^ 
provided there is such a common character of locality hetiveen those 
parts and the spot in questioix, as would raise a reasonable inferejice 
in the minds of the jury^ that the place in dispute belonged to the 
plaintiff if the other parts did. In ordinary cases, to prove his title 
to a close, the claimant may give in evidence acts of ownership in 
any part of the same enclosure ; for the ownership of one part 
causes a reasonable inference that the other belongs to the same 
person ; though it by no means follows as a necessary consequence ; 
for different persons may have balks of land in the same inclosure ; 
but this is a fact to be submitted to the jury. So, T apprehend, the 
same rule is applicable to a wood which is not inclosed by any fence : 
if you prove the cutting of timber in one part, I take that to be 
evidence to go to a jury to prove a right in the whole wood, 
although there be no fence, or distinct boundary, surrounding the 
whole; and the case of Stanley v. White, 14 East., 332, I conceive, 
is to be explained on this principle : there was a continuous belt of 
trees, and acts of ownership on one part were held to be admissible 
to prove that the plaintiff was the owner of another part, on 
which the trespass was committed. So, I should apply the same 
reasoning to a continuous hedge ; though, no doubt, the defendant 
might rebut the inference that the whole belonged to the same 
person, by showing acts of ownership on his part along the same 
fence. It has been said, in the course of bhe argument, that the 
defendant had no interest to dispute the acts of ownership not opposite 
to his own land : hut the ground on which such acts are admissible is 
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?iot the acqtnoHcence o f tiny party : they are admissible of tliemsel'oes, 
propi'io visfore^ for they tend to prove that he who does them is the 
owner of the soil; ihoxiyli if they are done in the absence of all persons 
interested to dispute them^ they are of less weight. That observation 
apx^lies only to the effect of the evidence Appl 3 dng that reasoning 
to the present case, surei,v the plaintiff, who claims the whole bed 
of the river, is entitled to show the taking of stones, not only on the 
spot in question, but all along the bed of the river, which he 
claims as being his prox^ertj’ ; and he has a right to have that sub- 
mitted to the iur^'. Tlie same observation applies to the fence and 
the banks of the river. What weight the may attach to it is 
another question. The principle is the same as that laid down in 
Doe V. Kemp, 2 Bing. K. C. 102 ; 2 Scott, 9.” 

Customs recognized in Hindu Xiaw. — Usage it has been repeat- 
edly affirmed the Judicial Committee of the Privj^ Council, will 
control the written text of the sacred cannon of Hindu Law. “ The 
remoter sources of the Hindu Law are common to all the different 
Schools. The process bv which those Schools have been developed 
seems to have been of this kind. Works universally or very gene- 
rally received became the subject of subsequent Commentaries- 
The commentator x>ut his own gloss on the ancient text, and bis 
authority having been received in one and rejected in another part 
of India, Schools with conflicting doctrines arose The duty there- 

fore, of a European Judge, who is under the obligation to administer 
Hindu law, is not so such to enquire whether a dis^Duted doctrine 
is fairly deducible from the earliest authorities, as to ascertain 
whether it has been received by the particular School which 
governs the District with which he has to deal, and has there 
been sanctioned by usage. For, under the Hindu system of law, 
clear proof of usage will outweigh the written text of the law ; *’ 
Collector of Madura v. Mooitoo Bamaliyiga Sathupaihy, 12 Moo. I. A., 
397, px). 435, 435. “A custom is a rule which in a particular family 
or in a particular District, has from long usage obtained the force 
of law. It must be ancient, certain, and reasonable, and being in 
derogation of the general rules of law, must be construed strictly ; ” 
HurpttrsJiad v. SJieo Dyal, L. R., 3 I. A., 259, p. 285, So, again, in 
a case where the question was as to the legal course of descent of a 
Eaj, it was said, “ where a custom is proved to exist it supersedes 
the general law, which, however, still regulates all beyond the 
custom/* Nelhisio Deb Burjnono v, Beerchunder Tlidkoor and others, 
12 M. 1. A., 523 ; where, therefore, the custom is silent, recourse 
must be had to the general principles of Hindu law. In Mama- 
lahshmi Animal v. Sivanantha Peramal Sethurayar, 14 Moo. I. A., 
570, where the right of succession fco an impartible Zemindaree was in 
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question, the effect of custom was thus deJined (p. «>85) : "‘Theii* 
Lordships are fully sensible of the importance and iustice of giving 
effect to long established usages existing in particular Districts 
and families of India; but it is of the essence of special usages, 
modifying the ordinary law of succession, that tiiey slionld be 
ancient and invariable: and it i^ further essential that they should 
be established to be so by clear and uiiambiguous e\ idencc. It is 
only by means of su<di evidence that the Court can he assured ol 
their existence, and that they possess the conditions of antiquity 
and certainty on which alone their legal title to recognition dei')ends/' 
In this case it was proposed to give as evidence of a custom a 
letter of the Collector to the Hoard of Revenue, written under the 
following circumstances (p. 5H7): '• In the year 1849, the Board 
of Revenue, acting as the C’ourt ot Ward.s, desiring to know which 
of the two minor sons of the Zemindar of Parayur a as to succeed 
him, requested the Collector of Tiunevelly and ^ladura to ascei'tain 
the rule of succession, * as regards sons b,\ diffei*ent wives;' and 
it appears from the Collector’s letter to the Soeretaiw of the Board 
that the opinions of twenty Zemindars and Polygars wei'e collected, 
copies of which he sent, giving also at the same time, an abstract 
of them in his letter. It seems that the i 'ourt of Wards acted 
upon the opinions thus obtained.*’ Objections were taken to the 
admission of this letter and the accompanying abstract, and the 
Privy Council agreed with the High Court in considering the evidence 
inadmissible, on the ground that “the best p\idenee of which the 
subject is capable ought to be produced, or its absence reasonably 
accounted for, or explained, before secondary or inferior evidence 
is received, sphere seems no reason in this case why the Zemindars 
or some of them might not have been called as witnesses, when, 
of course, they would have been subject to cross-examination ; but 
not only were none examined, but even their wndtten opinions, as they 
gave them, were not produced.” {Ihid.^ page 585.) Under the 
present section the proceeding of the Board in acting on the opinions 
collected, might, perhaps, be regarded as a ‘•transaction” or “a 
particular instance ” in which the right in question was recognized, 
and so be admissible. The statements of the Zemindars and Polygars 
would have been admissible under Section 8*2 (4) if tlieir non-produc- 
tion as witnesses had been duly accounted for under the first clause 
of that section. If any of them had been called, their statements 
to the ijollector would have been admissible either to corroborate 
(Section 157) or to contradict (Section 145) their evidence. The 
Collector’s letter and the abstract which accompanied it would stil] 
be inadmissible. A custom conferring a right to fish in certain bhils 
on all the inhabitants of a Zemindari, is bad as being unreasonable 
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IffVw.uwt* tlu> ot the Zoinindavi are capable of increasing 

; Linvluiit ^ pu^ Sunjh v. SatlnuUn Nnshi/o, I. L, H., 9 
09S. Whet'o a certiiicate, manifest, and account sales, were 
«5ndk'ient #^vidon<*c of an a\ crage loss and its amount, a custom that 
tho rtidcatc alone wa^ sufficient was held bad as unreasonable; 
Htn.sm ihfs JD/nnjihrl v. Kesrishig Molianlal^ 1 Bom. H. C., Bep. 229. 
See too Arhtpa Xapal: v. Karst Kesliavji and Co,, 8 Bom. H. C,, 
Bcp. 19, and Dr Souza v. Pe^fanji, Dlintijihliai, I. L. B., 8Bom., 408. 
The Court will not enforce a custom in favour of prostitution ; Cliinna 
Ptn^naiji v. Trriarai Chrtfi, I. L. It., 1 Mad. 168. 

Judicial recognition of family custom. — For cases in which evidence 
of eu-^tom examined bv the Indian Courts and the 

.TudicLd Committee, see llatttj Pndniavaii v. Pahoo Doolar Sing and 
i YI. I. A., 2.59, where the evidence was held sufficient 
to e*^ta]j]is]i that a family was governed the Mythila and not by 
the lieni:al law: and Hang Srhnniy DiheaJi v. Pang Koond Luta 
Gild Jl) , 292, in which the question was whether there was 

evidonee to '-how that the family was governed by the Mitaeshara, 
and not by the Fhvabhaca school of law, and the Judicial Committee 
decided that the e\'idence was insufficient. In Soovendronatli Pog 
V. MtisMuaitf Hrevantonre Bunnonealt, 12 M. I. A., 81, the question 
wa&. ii-. to a special rule of de-scent, customary in a family w’hich had 
migrated from one part of India to another and carried their own 
special cu'-toin of descent with them. Such a custom, their Lordships 
observed, (page 91) ** imist have had a legal origin, and have continu- 
Ltiiee (see A}>yaliam w Ahraham, H M. I. A., 242 and 243) ; and whether 
the property be ancestral or self-acquired, the custom is capable 
of attaching and of being destroyed, equally as to both.” It was 
further held that where a family- migrating into Bengal from the 
ZST.-W. Provinces, came attended by their own priests and retaining 
their customs, usages and religious observances, the continuance of 
this state of things was to be presumed, and the burthen of proof lay 
upon the person asserting its cessation. The acts of a single family 
will not constitute a custom at variance with the general law ; Tara 
Ohand v. Peeh Pam^ 3 Mad, H. C. 50 and MadltavT'av Pagliavendra 
V. Balhrialuia Pagliavendra, 4 Bom. H. C., Bep. A. G. 113. A 
manner of descent depending on family usage may be discontinued so 
as to let in the ordinary law of succession; PajMshen Singh v. 
Pmnjog Surma Mo,ioomdar, I, L. B., 1 CaL, at p. 195. 

In a suit to establish the existence of a family custom, the plaintiffs 
offered in evidence a deed containing a recital that the custom of the 
family was as alleged in a plaint, and a covenant not to do anything 
contrary to it. The deed was executed before action brought by the 
plaintiffs, and also by a plaintiff who had died since the institution of 
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the suit, and, as the plaint alleged, by a considerable iiia]ority of 
the family, but the defendant was not a party to it. Mjcpliersoii, J., 
reading Sections and 82, CL 7 together, admitted the recitals "'• as 
being a statement in writing made by one of the x>^‘^hitiJi‘s, Sbaiiu 
Churn Mullick, u ho miglit have been examined as a witness had he 
not died since the suit was instituted." Hav ing iield that the recitals 
%vere relevant under Section 82, the learned Judge felt bound to 
admit and admitted the deed on behalf of the plaiutitfs gencralh , 
but held that it was worthless, as against a third party, as e\idence 
of the alleged custom, which must be i^roved uliiunJc ; ILurrumffJt 
MulUch V. Nilttniund MnllicJc, 10 II. L. K., 268, 

As to the evidence of usage necessary to import a right to interest 
under a contract, where it is not expressly reserved, see Jiff/f/oNinJiufj 
Gliose w JMaiiicl'chand, 7 M. 1. A , 268, tuul nn GJio^c\. 

Kahreechiind^ 9 M. I. A., 256. At the first hearing of this appeal, 
Sir J. Coleridge observed, as to the evidence necessar\ to establisii 
mercantile usage, “ to sui^port such a ground, there needs not either 
the antiquity, the uniformity, or the notoriety of custom, which in 
respect of all these becomes a local law. The usage may still be in 
course of growth ; it may requii e evidence for its support in each 
case ; but, in the result, it is enough if it appear to be so well known 
and acquiesced in, that it may be reasonably presumed to ha's e been 
an ingredient tacitly imported by the jiarties into their contract." 
7 M. I. A., 282. 

Criteria of a customary Law. — The acts of individuals are not 
the foundation of law but the signs of the existence of a common idea 
of law. The acts required for the establishment of customary law, 
ought to be plural, uniform, and constant. They may be judicial 
decisions, but these are not indispensable for its establishment, 
although some have thought otherwise. The authors of the acts must 
have performed them with the consciousness that they spring from a 
legal necessity.” Tara Gha?id v. Beeh Bam, ^ladras H. C. Hep., 
p. 50, at page 57. 

The most cogent evidence of custom is not that w’hich is afforded 
by the expression of opinion as to the existence but by the enumer- 
ation of instances in which the alleged custom has been acted upon, 
and by the proof afforded by judicial or revenue records or private 
accounts and receipts that the custom has been enforced;” Ladunan 
Bai V. Akhar Khan, I. L. B., 1 All. 440. To be binding it must be of 
remote antiquity, it must have been continued and acquiesced in, it 
must be reasonable and certain ; Lala v. Hira Singh, I L. B., 2 All. 
49 ; see doo Beni Madhah Banerjee v. Jai Kridina Mookerjee, 7 B. L. 
K., 152, When a book is used to prove a local custom the attention 
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of febe parties should be called bo it, and they should be heard on it ; 
Vallahlia v. Mail uaudan a I. L. It., 12 Mad 495. In a pre-emption 
suit evidence of a decree in a previous suit has been admitted to prove 
a custom ; Gurdaijal Mai v. Jhandii Mal^ I. L. 11., 10 All. 585 ; see 
too Madhtih Uhunder Nath Histva>8 v. Tomee Bewail, 7 W. R. 210, 
A wajib-ul-arzis strong but not conclusive evidence of a local custom; 
XJmam Parnliad v. Gandharp Singh, L. R., 14 I. A. 127 ; I. Tj. R., 15 
Cal. 20 ; see too Isri Sing v, Ganga, I. L. R., 2 AIL 816, and MuJm^n- 
mad Hasan v. Mitnna Lai, I. L, R., 8 AIL 434. On the subject of 
family customs, see Chin tarn tut Singh v. Kowluldio Konwari, 1 I. L, 
R., Cal. p. 153; liujhishen Singh v. liamjog Sitrma 'Mozoomdar, 
Ibid., 186. In Gopcihiggan Itdgliiipatidijyan, 7 M. H. G., 250, the 
Judges point out the direction ^^hich an enquiry as to customary law 
should take : viz, 

1. ** The evidence should be '^uch as to prove the uniformity and 
continuity of the usage and the conviction of thohc following it that 
they were acting in accordance with law, and this conviction must be 
inferred from the evidence.’* 

2. E\ideiice of acts of the kind, acquiesoeuce in tliose acts, their 
publicity, decision of C’ourts, or even of pancha,>ats upholding such 
acts, the statements of experienced and competent ])ersons of their 
belief that such ticts were legal and valid will all be admissible ; but it 
is obvious that, although admissible, evidence of this latter kind will 
be of little weight if unsupported by actual examples of the usage 
asserted.” 

Legislative recognitions of custom.^ — Besides the general rule giving 
effect to cuistom in British India, there are numerous legislative recog- 
nitions of its binding force. See Punjab Laws’ Act IV of 1872 : the 
Burma Courts’ Act of 1889 : the Indian Contract Act, 1872, Sections 
1, 110, as to usage or customs of trade : the Madras Civil Courts’ Act, 
1873, Section 16 \ h) : the N.-W. P. Rent Act, XII of 1881 : N. W. P. 
Land Revenue Act, 1873, (Act XIX of 1873), Sections 3, 25, 26, 28, 
44, 47, 67 and 119. 

Period during which the custom has prevailed. — As to the period of 
time during which a custom must be show'ii in India to have pre\ ailed 
in order to be binding, no rule bas been laid down by the Comets, nor 
perhax>s is it possible to lay down any. The great system of custo- 
mary law which governs the community of Sikhs in the Panjab, for 
instance, is the growth of, comparatively, vei\y I'ecent times. The 
English rule which dates the period of legal memory as far back as the 
reign of Richard I., is. of course, wholly inapplicable. It was observed 
by Grey, C. J , that in Calcutta, in order to establish a valid custom, 
it should be traced back to the year 1773, when the Supreme Court 
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way established : and in the Mofussil to the ,\ear 1793, pi*evious to 
which there was no registry of Regulations. An usage for 20 years, 
however, he admitted, might raise a presumption, in the absence of 
direct evidence, of a usage existing beyond legal memory ; Jagmohun 
Rai V. Sretfiati Nimu Dasi, Moiitriou, 596. In like manner it may 
be questioned whether, in societies which have undergone so many 
shocks and vicissitudes as those which compose the British Indian 
Em^nre, the same rigid rule of continuity can be enforced as the 
English law exacts as to English customs. As to wliat is “ reason- 
able ” in a custom, care must be taken to judge of reasonableness 
from the point of \iew of those among whom the custom is alleged 
to exist and to the regulation of w'hose affairs it is to be applied. 

14 . Facts showing the existence of any state of i 
mind — such as intention, knowledge*^' good faith, I 
negligence, rashness, ill-will or good-will towards b 
any particular person, or showing the existence of 
any state of body or bodily feeling — are relevant, 
when the existence of any such state of mind or 
body or bodily feeling, is in issue or relevant. 

Explanation 1 . — A fact relevant as showing the 
existence of a relevant state of mind must show 
that the state of mind exists, not generally, but in 
reference to the particular matter iu question. 

Explanation ‘J. — But where, upon the trial of a 
person accused of an offence, the previous commis- 
sion by the accused of an offence is relevant within 
the meaning of this section, the previous conviction 
of such person shall be a relevant fact. — [_Act III, 
1891 , 6 -. 1 , ( 1 ).] 


Illuatrationn . 

(a) A ia accused of receiving stolen goods knowing them to 
be stolen. It is proved that he was in possession of a particu- 
lar stolen article. 

The fact that at the same time he was in possession of many 
other stolen articles is relevant, as tending to show that he knew 
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each and all of the articles of which he was in possession to be 
stolen. 

{b} A is accused ot fraudulently delivering to another per- 
son a counterfeit coin which at the time when he delivered it 
he knew to be counterfeit. 

The fact that at the time of its delivery, A was possessed of 
a number of other j)ieces of counterfeit coin is relevant. 

The fact that A had been previously convicted of delivering 
to another person as genuine a counterfeit coin knowing it to 
be counterfeit, is relevant, — [Act III, 1891, 6. 1, (2).] 

(c) A sues B for damage done by a dog of B*s which B 
knew to be ferocious. 

The facts that the dog had previously bitfeen X, Y and Z, and 
that they had made complaints to B, are relevant. 

(d) The question is whether A, the acceptor of a bill of 
exchange, knew that the name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same 
manner before they could have been transmitted to him by the 
payee if the payee had been a real person, is relevant, as show- 
ing that A knew that the payee was a fictitious person. 

(e) A is accused of defaming B by publishing an imputation 
intended to harm the reputation of B. 

The fact of previous publications by A respecting B, showing 
ill-will on the part of A towards B, is relevant, as proving A’s 
intention to harm B’s reputation by the particular publication 
in question. 

The facts that there was no previous quarrel between A and 
B, and that A repeated the matter complained of as he heard it, 
are relevant, as showing that A did not intend to harm the 
reputation of B, 

{/) A is sued by B for fraudulently representing to B that 
0 was solvent, whereby B, being induced to trust 0, who was 
insolvent, suffered loss. 

The fact that, at the time when A represented C to be solvent, 
C was supposed to be solvent by his neighbours and by persons 
dealing with him, is relevant, as showing that A made the repre- 
sentation in good faith. 
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(r/) A is sued by B for the price of work done by B, upon a 
house of which A is owner, by the order of C, a contractor. 

A's defence is that B*s contract was with G. 

The fact that A paid C for the work in question is relevant, as 
proving that A did, in good faith, make over to C the manage- 
ment of the work in question, so that 0 was in a position to 
contract with B on C's own account, and not as agent for A. 

(k) A is accused of the dishonest misappropriation of 
pi'operty which he had found, and the question is whether, when 
he appropriated it, he believed in good faith that the real owner 
could not be found. 

The fact that public notice of the loss of the property had 
been given in the place where A was, is relevant, as showing 
that A did not in good faith believe that the real owner of the 
property could not be found. 

The fact that A knew, or had reason to believe, that the notice 
was given fraudulently by 0, who had heard of the loss of the 
property and wished to set up a false claim to it, is relevant, as 
showing that the fact that A knew of the notice did not disprove 
A’s good faith. 

(i) A is charged with shooting at B wuth intent to kill him. 
In order to show^ A*s intent, the fact of A*s having previously 
shot at B may be proved. 

(y) A is charged with sending threatening letters to B. 
Threatening letters previously sent by A to B may be proved, 
as showing the intention of the letters. 

(k) The question is, whether A has been guiltj^ of cruelty 
towards B, his wife. 

Expressions of their feeling towards each other shortly before 
or after the alleged cruelty, are relevant facts. 

(Z) The question is, whether A’s death was caused by poison. 

Statements made by A during his illness as to his symptoms, 
are relevant facts, 

(m) The question is, what was the state of A’s health at the 
time wrhen an assurance on his life was effected. 

Statements made by A as to the state of bis health at or near 
the time in question, are relevant facts, 
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(?i) A sues B for negligence in providing him with a carri- 
age for hire not reasonably fit for use, whereby A was injured. 

The fact that B’s attention was drawn on other occasions to 
the defect of that particular carriage, is relevant. 

The fact that B was habitually negligent about the carriages 
which he let to hire, is irrelevant. 

(0) A is tried for the murder of B by intentionally shooting 
him dead. 

The fact that A, on other occasions, shot at B is relevant, as 
showing his intention to shoot B. 

The fact that A was in the habit of shooting at people with 
intent to murder them, is irrelevant. 

(p) A is tried for a crime. 

The fact that he said something indicating an intention to 
commit that particular crime, is relevant. 

The fact that he said something indicating a general disposi- 
tion to commit crimes of that class, is irrelevant. 

JSTotse. 

(1) Facts sboiHing state of mind, body or bodily feeling. — ^We now 
come to evidence as to states of mind or body, with which this and the 
following section expressly deal, the present section providing generally 
for the subject, and section fifteen providing for the special mode of 
proving a thing to have been intentional by showing that it formed 
one of a series of similar occurrences. 

States of mind, knowledge, intention, and the like, are among the 
most important topics with which judicial enquires are concerned. 
In criminal cases they are invariably a main consideration ; and in 
ci%dl cases they are often highly material, as, for intanoe, where 
there is a question of fraud, inalieious intention, or negligence. 

The simplest and most direct mode of proving a state of mind 
w’ould be, of course, the evidence of the person himself stating in 
Court what his mental feelings, at a particular time, were. This 
evidence is, however, for obvious reasons, in many oases untrust- 
w’orthy, and in other cases is not to be had. The state of mind 
must then be inferred from its outward manifestations ; these may 
be either words or deeds. The English law has in several instances 
given express legislative sanction to particular inferences as to a 
guilty intention. Thus by 34 & 35 Vic e. 11*2, Section 19, it is 
provided that when a person is charged with having knowingly 
received or having in his possession stolen property, the fact that 
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other stolen propert^ was found in hi^ posse-^sion within the precedini 4 
12 months shall be relevant to the <|nestion of whether he knew the 
property to be stolen : as also is the tact that he has within the 
o years immediately precedinsj been con\icted of any offence involving 
fraud or dishonesty. The Law under the present Act is more general. 
There is no limitation as to the period within w'hieh the other stolen 
property must ha\e been found m the pei son's pos^e^sion ; and the 
previous con\iction, irrespective of date, would in every ease be 
relevant under Section ,14 of this Act. thonsjh the prt^sont (’ode of 
Criminal Procedure forbids it to be prosed as pait of the evidence 
The (piestion in each case must be whether the fact, proposed to be 
proved, reallv throw’>, light on the person's st »te of mind ; it it does, 
the pre-%ent section appears to render it admissible bat not otherwise 
Thus, wheie a person vvaschirged with forgerv of a Promissorv Kote 
and four others with abetting him, tlieivct th it loO other pax^ers, 
alleged to be forg«^ries or inchoate forgeries vv ere found in the houses 
of four of the accused, was held by the Bombay High C^ouit to be 
irrelev’ant ; JR, v. ParhliitrJa^ Amharam mid otJirrs, 11 Bom., 90. In 
The JElmpres<i Vyajioonj Moodeliai', I. L.K., 6 Cal. 65,5 ; 8 C. L. R., 
197, the accused vv^s charged vvdth having received illegal gratiff cation 
from C' in 1876 ; it was held that proof of similar but unconnected 
acts of receiving from the same per&on in 1877 and 1878 was 
inadmissible, and Garth, ,T., I’esbrieted the operation of this section 
to cases where a paiticular act is more or less criminal or culpable 
according to the state of mind of the person w’ho does it, C Consist- 
ently with this where the charge was fraudulently transferring 
property to three persons in order to prevent it being taken in 
execution, it was held that evidence of five other similar transfers 
by the accused on the same day w’as admissible ; QneeyL-Empress 
v^ Vijiram, I. L. R., 16 Bom , 414. The first four Illustrations give 
instances of the mode in which knowledge may be proved : Illustra- 
tions (c) to (/) deal with various intentions, malice, fraud, murder, 
&c. ; (A-) shows how persons’ expressions of feeling towards each 
other at or about any particular time may be used to show what 
those feelings were : and (/) and {/«) show the same ching in regard 
to states of body. It will be observed that this section gets rid of 
all technicalities as to the cla^s of cases in wdiicb e\ idence is admis- 
sible, or the time wuthin which the fact, given as evidence of mental 
or bodily condition, must have occurred The only point for the 
Court to consider, in deciding on the admissibilit 3 " of evidence 
under its provisions, is whf^ther the fact can be said to bIioiv the 
existence of the state of mind or bod.y under investigation. 

The acts of one person may sometimes serve to indicate another 
person’s state of mind. Thus, in a suit, where the question was 
16 
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whetlier the defendant knew at the time of a contract, made with 
the plaintiff* that the plaintiff* was insane, evidence of the ]Dlaintiff’s 
conduct on various occasions before and after the contract was 
held admissible for the purpose of showing that the plaintiff’s 
malady was of such a nature as would make itself apparent to the 
defendant at the time of the contract; Beavaii v. M' Donnelly 23 L. J-, 
(N. Sj Ex., 94. Such evidence would be relevant under the present 
section for the purpose of showing that the defendanTs was not acting 
in good faith, 

^2) The state of mind proved must be particular not general. — 

Illustrations {n) (o) and (j?) have reference to this. The meaning 
is that the state of mind to be proved must be, not merely a general 
tendency or disposition towards conduct of a similar description 
to that in cxuestion, but a condition of thought and feeling having 
distinct and immediate reference to the matter which is under 
enquir,^ . The fact that a man is generally dishonest, generally mali- 
cious, generally negligent or criminal in his proceedings does not 
bear with sufficient directness on his conduct on any particular 
occasion, or as to any particular matter, to make it safe to take it 
as a guide in interpreting his conduct ; what is wanted is a fact 
which will throw light on his motives and state of mind with 
immediate reference to that particular occasion or matter. Illustra- 
tions {a) and ih) make this clear. Amxn is accused of receiving 
stolen goods with guilty knowledge : if he is merely shown to be 
generally dishonest, the probability of his having been dishonest 
in this particular transaction is perhaps increased, but only in a 
vague and indefinite way : but if, at the time, he is found in pos- 
session of a number of other stolen articles, this fact throws a dis- 
tinct light on his knowledge and intentions as to the articles of which 
he is found in possession. It would be dangerous to infer that 
because a man was generally dishonest, he was dishonest in any 
single case : but it is not dangerous to infer that a man, who is found 
in possession of 50 articles, which are shown to have been stolen from 
different people, came by each and all in a dishonest manner. 

Thus, where the prisoner was charged with endeavouring to obtain 
an advance upon a ring from a pawnbroker, falsely representing that 
it was a diamond ring, in order to prove the fact of guilty knowledge, 
evidence was admitted to show that two days previous to the trans- 
action in question, the prisoner had obtained an advance from a 
pawnbroker upon a chain which he falsely represented to be a gold 
chain, and that he tried to obtain from other pawnbrokers advances 
upon a ring which he falsely represented to be a diamond ring ; B, \\ 
Francis^ L. B., 2 C. G. B., 128. 
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SEC. 15.] 

IS. When there is a question whether an act bearing 

. , . T 1 .1 .on queotion 

was aocidential or intentional, or done with a parti- vyhet to act^^^ 
cular knowledge or intention, the fact that such act or mteutionai. 
formed part of a series of similar occurrences, in 
each of which the person doing the act was con- 
cerned, is relevant. — [Act III, 1891, s. ti.] 

Illustrations. 

(а) A is accused of burning down his house in order to 
obtain money for which it is insured. 

The facts that A lived in several houses successively, each of 
which he insured, in each of which a fire occurred, and after 
each of which fires A received payment from a different insur- 
ance office, are relevant, as tending to show that the fires were 
not accidental. ^ 

(б) aA is employed to receive money from the debtors of B. 

It is A’s duty to make entries in a book showing the amounts 
received by him. He makes an entry showing that on a 
particular occasion he received less than he really did receive. 

The question is, whether this false entry was accidental or 
intentional. 

The facts that other entries made by X in the same book are 
false, and that the false entry is in each case in favor of A, are 
relevant. 

(c) A is accused of fraudulently delivering to B a counter- 
feit rupee. 

The question is, whether the delivery of the rupee was 
accidental. 

The facts that soon before or soon after the delivery to B, A 
delivered counterfeit rupees to 0, D, and E, are relevant, as 
showing that the delivery to A was not accidental. 

facts bearing on question whether an act was accidental or 
intentional. — This section is merely an application of the rule laid 
down in the preceding one. The facts admitted are facts tending to 
show intention. The present rule is somewhat more general than the 
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English law on the subject. 34 k 85 Vie. c. 11*2, Section 19 (see Kote 
1 to Section 14} has provided for the case of stolen property and the 
rule has long been recognized in cases of counterfeiting, forg^ery, and 
littering of oounterieit coin. The English rule is, however, subject to 
the restriction th<it. though on an indictment for uttering a forged 
note, otlier utterings of forged notes may be proved, evidence cannot 
be gi\cn as to what the prisoner said or did at the time with respect 
to &uch other utterings; tor these are collateral facts too remote for 
any reasonable presumption of guilt to be founded upon them, and 
such as the prisoner cannot b;s' possibility be prepared to contra- 
dict.” — § 345. Under the present Act, as the other utterings 
are relevant facts, statements accompanying and explaining such 
facts would be relevant under Section 8, or Section 9. 

Evidence of a fact forming one of a ‘series has been admitted in 
England in ea^es in which it goes to disprove accident, even where it 
forms the subject of a sejiarate indictment 

Thus, where four indictments were preferred against a woman on 
a charge of having poisoned her husband and two of her sons, and 
of having attempted to poison a third, on the trial of the first of the 
indictments only, evidence that arsenic had been taken by the three 
sons shortly after their father’s deatJi, that all parties, when ill, 
exhibited the hume svmptoms, and that the woman lived in the house 
and prepared the meals, was admitted, though the indictment dealt 
with the husband’s death only, for the purpose of showing that his 
death was caused by taking arsenic and was not accidental ; K v. 
Geering ^ 18 L. J., (N. S.) M. 0., 215, and see R. v. Garner, B E. and 
F., 681. 


16 . When there is a question whether a parti- 
cular act was done, the existence of any course of 
business, according to which it naturally would 
have been done, is a relevant fact.'*’ 

Illmtriitions. 

(a) Thequestion is, whether a particular letter was despatched. 
The facts that it was ordinary course of business for all 

letters put in a certain place to be carried to the post, and that 
that particular letter was put in that place, are relevant.(2) 

(b) The question is whether a particular letter reached A. 
The facts that it was posted in due course, and was not returned 
through the Dead Letter Office, are relevant. 
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(1) Existence of course of business. — Tbis section proceeds upon 
the well-recognised fact that the conduct of human beings is gene- 
rally, — and in official and commercial matters, to a very^ great extent 
indeed, — uniform. The books of a well ordered firm, for instance, 
are kept from year to year in so unvarying a manner, that there is 
the strongest iDresumption that the regularity will not in any parti- 
cular instance, be dei^arted from. Borne great dex)artments, such as 
the Post Office, work with such mechanical exactness that uniformity 
may be regarded as next door to certain. The existence of such a 
course of business should be clearly made out. An attempt is often 
made to give evidence of facts which form no part of the transaction 
in question and have no real connection wuth it, on the ground that 
they give rise to an inference that what happened in the one case 
would probably happen in the other. Such evidence would not be 
admissible. Thus, in a suit between a landlord and tenant, when the 
issue was whether the rent w^as payable quarterly or half-yearly, 
evidence of the mode in which other tenants paid their rent would be 
inadmissible, unless a regular course of business, according to which 
all tenants invariably paid their rent, could be shown : Carter v. 
Pryke^ 1, Peake, 130, 3rd edn. So, when the point in issue was 
whether the beer supplied by a brewer was good, evidence as to the 
goodness or badness of beer supplied by the same brewer to other 
customers would be inadmissible, because it does not necessarily 
follow that all customers got the same quality of beer ; but the case, 
it is apprehended, w'ould be different, if it were shown that beer of the 
same brewing had been supplied, under the same circumstances, to 
other customers, so as to establish a connection between the two 
deliveries ; Holcombe v. Hewson, 2 Oamp., 39J. 

In the same way, when the* question was as to the terms of a 
contract for certain guano, evidence was offered as to the terms of 
other contracts for guano made by the same defendant, and was 
rejected on the ground that there was no reason, because a man had 
done a thing once, that he should do it again, and that no coimeotion 
between the two contracts had been made out. But the ease would 
obviously be different if it could be shown that according to a regular 
course of trade all guaim contracts were invariably in certain terms ; 
Hollingam v. Head^ 4 O. B., (N. S.) 388. 

. Soj.whei'e A was sued on. a bill of exchange accepted in his* name 
by B, in order to prove that B had general authority to accept bills in 
the name of A, evidence was admitted of A’s having acknowledged 
his liability on another bill accepted in his name by B ; Gibson v. 
Hunter, 2 H. BL, 288. 
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(2) Proof of despatch of letter. — This Illustration seems to supply 
the place of Sections ."jO and 51 of Act II of 1855, which provided 
(1) that 'When a letter book, duly kept, is produced, and it is proved 
that a letter copied into it was despatched in the ordinary course, the 
Court ina\ presume it^ despatch and t2) that when a book is kept for 
jiiarking despatch and receipt of letters and a letter is entered as 
vccehed, the entry shall be jpi’una facit e\idence of its receipt. 

These facts ^\ould, under Section 114, justify the Court in presuin- 
iiii^ de:5patch or receijit. 


Admissions 

defined* 


ADMISSIONS. 

17 . An admission is a statement, oral or docu- 
mentary, which suggests any inference as to any 
fact in issue or relevant fact, and which is made 
by any of the persons, and under the circumstances, 
hereinafter mentioned. 


Note. 

Admission. — An admission, under the above definition, is a state- 
ment as to certain things made by certain persons, and under certain 
circumstances, wlia tever he the inference loli ich It suggests. Whether, 
therefore, the statement denies or admits a fact, it will be equally an 
admission, if it complies with the requirements of the following 
sections. It must be observed that, under the present Act, an 
admission has not the effect of precluding the person who made it 
from giving evidence to contradict it : an admission is evidence ol^ 
the fact stated, and often of course very strong evidence : hut it is 
not conclusive proof (see Section 31), and, unless the person making 
it is estopped under the provisions of Sections 115 — 117, he is at 
liberty to contradict it if he can. In the English Common Law 
Courts, and a foriioriy in the Courts of Law, in India, where the 
pleadings are less technical, an admission of a fact on the pleadings 
implication, is not an admission for any other purpose than that of 
the particular issue and is not tantamount to proof of a fact. An 
admission, or even a confession of judgment by one of several defen- 
dants in a suit, is no evidence against another defendant ; Aumirtolall 
Bose V. BajoneeMnt Mitter, L. B., 2 L A,, 113, A letter does not 
require a stamp merely because it contains an admission; 8itul 
Fershad v. Monohur Doss, 23 W. B,, 325 ; even though the admission 
relates to the granting of a lease ; Narain Coomarg v. BamTcrislincb 
Doss, I. L. B., 5 Cal., 864. 
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18. Statements made by a party to the proceed- Aamission— 
ing, or by an agent to any such party, whom the ^ 

Court regards, under the circumstances of the case, 
as expressly or impliedly authorized by him to make 
them, are admissions.*^’ 

Statements made by parties to suits suing*®’ or by hUltoAll 

T • i ; • 1 j j T • repre«?entath 

sued m a representative character are not admis- chardetsi ; 
sions, unless they were made while the party making 
them held that character. 

Statements made by — 

(1) persons who have any proprietary or pecu- i>y i^yy iute- 
niary interest in the subject-matter of the proceed- jed-msittpr; 
ing, and who make the statement in their (-haracter 

of persons so interested,*®’ or 

(2) persons from whom the parties to the suit Vr p«”°" 

t ^ •I T* fi whom 

have denved their intere.st in the subiect-matter of interest ae- 

" rived. 

the suit,**’ 

are admissions if they are made during the con- 
tinuance of the interest of the persona making the 
statements.*®’ 

INTotie. 

(4) Admission by agent. — As the I’ule admitting the declarations of 
the agent is founded upon his legal identity with the principal, they 
bind only so far as the agent had authority to make them.— Tay?., 

§ 605. Care must therefore be taken, as to statements by agents and 
servants, to see that they are of such a nature as to fall within the 
scope of the agent’s employment, and are such as the agent is expressly 
or implicitly empowered by his principal to make. Thus, what is 
said by an agent respecting a contract or other matter in the course 
of his employment, is an admission, as against the principal, in a suit 
grounded on such contract or matter ; but what is said b;y him on 
another occasion is not an admission ; Peto v. Mague^ o Esp., 134. 

The following views as to admissions by an agent were propounded 
by Sir W. Grant, M. E, : — 

As a general proposition, what one man says, not upon oath, 
cannot be evidence against another man. The exception must arise 
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out of some peculiarity of situation, coupled with the declarations 
made by the man in question. An agent may undoubtedly, within 
the scope of his authority, bind his principal, by his agreement ; and 
in many eases by his acts. ^Yhat the agent has said may be what 
constitutes the agreeuionfe of the principal : or the representations or 
statements made may be the foundation of, or the inducement to, the 
agreement. Tlierefore, if writing is not necessary by law, evidence 
must be admitted to prove the ngent did make the statement or 
representation. So with regai-d to acts do3ie, the words with which 
tho«<e acts are accompanied frequently tend to determine their quality. 
Tlie party, therefore, to be bound by the act, must he affected by the 
words. But except in one or other of these ways T do not know how 
what is ^aid by an acent can be evidence against his principal, 'Vhe 
mere assertion of a fact cannot amount to proof of it ; though it may 
have some relation to the business in which the person making that 

as'scviion was employed as agent The admission of an agent cannot 

be assimilated to tlie admission of the principal. A parfy is bound by 
hi« own admission ; and is not permitted to contradict; it. But it is 
impossible to say a man is precluded from questioning or contradict- 
ing anything any person has asserted as to him, as to his conduct or 
his agreement, merely because that person has been an agent of his. 
If any fact, material to the interest of either party rests in the 
knowledge of an agent, it is to be proved by his testimony, not by bis 
mere assertion Fairlip v. Hasfinfjs, 10 Tesey Jun., 123. 

Accordingly, when a horse-dealer or livery-stable-keeper employs 
a servant to sell a horse, any statement, made by him at the time 
of sale, even though it amount to a warranty of soundness, which the 
servant has been really ordered not to give, will, as it seems, bind the 
master; but the servant’s declarations or acknowledgments at any 
other time, whether made to a stranger or to the purchaser, will not 
be received; He! year v. Haivlr^ 5 Esp., 72; Fenn v. Harrison^ 3 
T. K., 7f>9, The servant of a 2 *>rivate owner, entrusted on one parti- 
cular occasion, not at a fair or other public mart, to sell and deliver a 
horse, is not by law aiithoi'ised to bind his'lnaster by a warranty ; and 
the buyer who takes a warranty in such a case takes at the risk of 
being able to prove that the servant had his master’s authority to 
give it ; Bra/Iy v. Tod, 30 L. J., (N. S.) C. P.. 223. 

The test is whether the person making the statements was expressly 
or impliedly authorised by his employer to do so : thus, a statement 
by a Night Inspector at a Railway station, that he had forgotten to 
forward certain cattle, was excluded on the ground that it did not fall 
within the scope of his duties, and he could not be presumed to be 
authorised, to make admissions as to past transactions ; Great Wes-- 
tern Raihvaij Co. v. Willis, 34 L. J., C. P., 195. An admission by a 
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servant of a negligent act not e\ifl»niop against his master ; Johnson 
V. Lhmhuj, 53 J. P., 59i». 

In the KirltsfaU Breivcrff f 'o. v. TJu^ Farnei^ii Failmuj Co,, L. II., 
9 Q B., 468, the piaintifts sent by the defentlants’ railway a parcel 
of money addressed to their clerk at C, where there was a station 
on the defendants’ railw<iy The parcel was not delivered to plaintiffs’ 
clerk, and on the same day H, a porter in defendants’ service at U 
station, disappeared. The station-master at U informed a Police 
Superintendent at U of this, the latter having gone to the former in 
consequence of a communication from him The Superintendent 
gave the following evidence : I know P, the station-master at 
defendants’ railway station at U . In consequence of a communication , 
I went to him on Saturday the 30th of July. He told me that H, a 
parcel porter, had absconded from the service; that a money parcel 
was missing, and he. P, susiiected 11 had taken it: would I (the 
witness) make enquiries after him ” This evidence was objected to by 
the defendants. It was, however, admitted, and, a verdict having 
passed for plaintiff’s, it was held that the evidence was rightly 
admitted : for that it must be taken that the station-master, being the 
person in charge there, had authoiity from the defendants to set the 
Police in motion, and that what he said, pertinent to the occasion, 
when acting within the scope of his auchority. was evidence against 
the defendants. 

With regard to Counsel, Attorneys, Pleaders, *kc., they woul<l 
doutless be regarded by the Court as empowered to make admis- 
sions on behalf of their clients in all matters relating to the progress 
and trial of the cause. 

With regard to facts admitted in Court by the parties or their 
agents, it wdll be seen at Section 58 that, when such admissions are 
made, the Judge may dispense with proof and regard the adniitted 
fact as proved. A party might, accordingly, find himself precluded 
from subsequently contesting a fact so admitted. The principle 
has been thus laid down in the Privy Council. The admission and 
consent of a Vakil, made with due authority, will bind his client, 
though not present at the time of making it: otherwise it would 
not be safe to see any agent or counsel, without letting the parties 
themselves appear, in the most trifling matter. The Court must, 
in all such eases, see the parties themselves, if they are not to be 
bound by their agents.” Where, therefore, an order was made for 
the payment of a certain sum, being the moiety of the profits of an 
estate, founded on an amount calculated in a particular manner, which 
ainount was admitted and assented to by the Vakil in Court, and the 
order made accordingly, it was held by the Judicial (Committee, 
affirming the Judgment of the ('’ourt below, that such consent was 
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binding on the client, and precluded him from afterwards opening 
the account; Bajunder Narain Bae v. Bajai Govind Swig, 2 M. I. 
A., 253. Kower Narain Boy v. Sreenath Mitier, 9 W. R., 485. 
The greatest caution should be exercised by the Courts before acting 
upon statements out of the ordinary scope of the Vakil’s authority in 
the particular matter in which he was employed; Ven’katardynanna 
V. Chavela AtcMyamma, 6 M. H. C. Rep., p. 127. 

Admissions by wife. — The question as to whether a wife has autho- 
rity to make a statement, so as to render it an admission as 
against her husband, must depend on the facts of the case, as with 
any other agency ; it will “ turn on the degree in which the husband 
permitted the wife to participate, either in the transaction of his 
affairs in general, or in the particular matter in question.” — Taijl.^ § 
770. It will not follow because she has authority to make admissions 
as to one matter, that she is empowered to make admissions as to 
another. 

Thus, when a wife, by her husband’s authority, carried on the 
business of a shop, and attended to all the receipts and payments, the 
Court held that admissions, made by her to the landlord of the shop 
respecting the amount of rent, were not admissible to bind the 
husband. Had the admissions related to the receipt of shop good^., 
they would have been evidence ; but the fact that she was conducting 
a business for her husband, did not constitute her his agent to make 
admissions of an antecedent contract for the hire of the shop, or to 
make a new contract for the future occupation of it; Meredith v. 
Footne}\ 11 M. h "W., 202. 

Admission by an infant. — The declarations and acts of an agent 
cannot bind an infant, because an infant cannot appoint an agent ; 
Doe d. Thomas v. Boherts^ 16 M. & W., 778. But so far as the 
validity of the admission itself is concerned, it matters not vvliether 
the person who made it w'as, at the time of making of it, of full age. 
Accordingly, in an action against a person for goods supplied to 
him during minority, admissions by him w^hile a minor may be used ; 
O'Neill V. Bead^ 7 Ir. L. E., 434; Ttiijl , §§ 005 tx 740. It has been 
held, however, that an mfant is not bound by admissions made, or 
facts stated, for the purposes of a suit; Hawkins v. Liisconibe, 2 
Sw’ans., 875 As to the power of a guardian to make admissions 
binding on a minor, see Suraj Mitkhi Kiuuoar v. Bhagwati Knnwar, 
10 C. L. R., 377, aiid*4^^?ooZ Hye v Banee Fershad^ 21 W, R., 228. 

(2) Admissions before vesting of representative character.—There 
are eondicting decisions of the English Tourts as to whether state- 
ments of a person, suing as representative of others, made before he 
became such, should be regarded as admissions. Under the present 
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Act the> will be excluded, as not being made while he held his 
representati\ e character 

Admission by a party interested in’ subject-matter.—Under 

this provision the statementb of loint tenants, co-sharers, partners, 
and such like becotne adnii'-sions ; hut with respect to other persons 
interested in the same property it must be remembered that ai^ 
admission can be pro\ed onh asrainst the person wlio makes it or his 
representati’s e in interest. Thus one paitnei' is i:u’operly the agent 
of another for the purpose of making an admission on partnership 
affairs ; but the statement of a tenant in common cannot be Uacd as 
an admission against another tenant in common or his represent- 
atives. Admissions b> a cesfui’tjne-fnisf, would, in the same way, be 
admissions as against his trustee suing in his capaeit\ of trustee. 

An admission by one co-defendant cannot bind another ; Aiwiirfti^ 
lall Bo%p V. Rajoneel’anf Mitfer, L. R., 2 I. A., 113 ; Lachmaii Biiigh 
V. Tanml'lu I. L. R., 6 All., ; AA'.ullali Khan v. Ahma^ Mi 
Khan^ I L. R., 6 Alb, 3o3. But an admission by one of several 
iotedars is evidence as against the other iotedars ; KoivsitlUah Smu 
dari Dasi v, Mulia Sundari Dasi, I. L R., 11 Cab. 588. 


In England the admission of a partner in a firm, made after its 
dissolution, as to transactions during its continuance are admissible 
as against the other partners on the ground that, so far as those 
transactions are concerned, the partner’s liability still survives ; Frit- 
chard v. Draper. 1 Russ, k, MyL, 191. The relevancy of such an 
admission under the pre«-ent section would depend on w^hether the 
person making it still had a pecuniary interest in the matter to w'hich 
it referred. For the English law as to the power of a partner to bind 
hife firm by admissions see Section 15 of the Partnership Act 1890, and 
Lindley, pp. 186 — 7 

An admission of indebtedness by one of several joint-contractors, 
partners, executors or mortgagees, although in writing, does not 
operate for the purpose of preventing a debt being barred by limit- 
ation against any other of them. Act XV of 1877, Section 21. 

(4) Admissions by persons from whom interest is derived* — Thus, 
statements of an ancestor would be admissions as against the heir, 
statements by a grantor or donor would be admissions against the 
grantee or donee ; statements by a former holder of an office as against 
his successors in it ; statements of a testator as against his executor ; 
statements of an intestate as against his administrator. So, again, 
any declaration by a landlord, in a prior lease, which refers to the 
matter in issue, and concerns the estate, has been received in evidence 
against a lessee, who claims by a subsequent title. But the state- 
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ments of a tenant for life as to the reversionary estate are not admis- 
sions as against the reinaincler-man or re\ ersioner, because the one 
docs not derive his interest from the other, though he comes into 
possession of it subsequently to him. 

The question whether the statement of a member of a joint Hindoo 
family, under Hitakshar.i law, ought to be allowed to be proved as 
against his sons, is not expressly provided for by the section, and 
is one of some difficulty It is submitted that such statements ought 
not to be proved as admissions against the sons, when they affect 
the estate in the sons’ hands, inasmuch as the sons are not the 
fathers’ representatives in interest,” in the sense of being his heirs, 
but are in the position of joint-tenants with him with an interest 
by survivorship, contingent on his death. What he says, therefore, 
about tbe estate which comes into their bands cannot, it would 
appear, be regarded, as against them as an admission. The father’s 
interest may be the very opposite of the sons’. A father, for in- 
stance, is often interested in proving the property to be self-acquired, 
the sons in proving it to be ancestral. It would be hard that 
the father’s statements in such a case should be deemed to be 
the sons’ admissions. In Periavocha Thaven v. Kiimarai/i, Madras 
Law’ Reporter, p. 22, Kernan, J., held that, in the case of ancestral 
property, an agreement by the father to get a suit in respect of it 
settled by oath does not bind his sons, as they do not claim under 
him but in their owm rights. The same reason appears to hold 
good with regard to admissions made by the father. The Sadr Court 
of jMadras held that the admissions of a Hmcioo father are binding on 
his sons, 42 of 1857, Rep. of 1858, p. 89 ; 118 of 1860, Rep. of 1860, p. 
287 ; and representatives, 66 of 1857, Rep. of 1858, p. 89 ; 9 of 1858 ; 
but that the admissions of a Kariiaven of a Malabar family are not 
necessarily binding on the family, 79 of 1854, Rep. of 1855, p. 17. 
The distinction is not apparent. 

An auction-purchaser of an Estate sold for arrears of Revenue 
does not, in the sense of this section, derive his title from the pre- 
vious owmer; Koaldeeji Narain Singli v. Gooernment of India^ 
11 B. L. B., 71 : but a purchaser at an execution sale is the ‘ repre- 
sentative of the judgment-debtor as regards admissions; Enaijat 
Eossein v. Gridhari Lal^ 2 B L. R., P. 0., 78 ; Poreslmath Mooherjee 
V. Anathnath Deh, L. R., 9 I. A., 147. 

(5) Time and circumstances of the admission.— “ With respect 
to the time and circumstances of the admission, ” says Mr. Taylor, 
“ it may first be observed, that, whenever the declarations of a third 
person are offered in evidence, on the ground that the party, against 
whom they are tendered, derives his title from the declarant, it must 



SEC. 19.] 


ADMISSIONS. 


133 


be shown that they were made at a time when he had an interest 
in the property in question. For it w^onld be manifestly unjust, 
that a person, after having parted with his interest in property, 
should be empowered to divest the right of another claiming under 
him, by any statement which ho may choose to make. Accordingly, 
the admission of a former party to a bill of exchange, made after 
he has negotiated it, cannot, under any circumstances, be received 
against the holder ; where a person had by a voluntary post-nuptial * 

settlement, conveyed away his interest in an estate, and afterwards 
executed a mortgage of the same property, his admission that money 
had actually been advanced upon the mortgage was held not to be 
admissible on behalf of the mortgagee, who was seeking to set aside 
the former settlement as voluntary and void, and the declaration of 
a bankrupt, though good evidence to charge his estate with a debt, 
if made before his bankruptcy, is not admissible at all, if it were made 
afterw'ards. This most just and equitable doctrine will be found to 
apply to the cases of vendor and vendee, grantor and grantee, and 
generally to all cases of rights acquired in good faith previous to the 
time when the admission vras made.” — Tai/L^ ^ 794. A document ^ 
not admissible as a deposition under Section 33 may be admissible 
as an admission; Soojan Bibee v. Aclimnt Ali, 21 W E,, 414; 14 
B. L. B., App. 3 ; but where an examination in a rent suit w^as not 
properly recorded it was held to be inadmissible as an admission ; 

FogJia Malitoon v. Gooroo Baboo Gunesli Bam^ 24 W. B., 114. 

19 . Statements made by persons whose position Admissioiih by 

, persons whose 

or liability it is necessary to proTe as against any position must 
party to the suit, are admissions if such statements againht party 
would be relevant as against such persons in 
relation to such position or liability in a suit 
brought by or against them , and if they are made 
whilst the person making them occupies such 
position or is subject to such liability. 

Illustration, 

A undertakes to collect rents for B. 

B sues k for not collecting rent due from 0 to B. 

A denies that rent was due from C to B. 

A statement by 0 that he owed B rent is an admission, and 
is a relevant fact as against A, if A denies that 0 did owe rent 
to B. 
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Admissions by strangers to the suit. — Aduii&hions of strangers to the 
are receivable onl> when the issue is substantially upon the 
luntnal riorlits of such persons and the parties to the suit at a parti- 
cular time. Thus, where A guaranteed the pa;smont for such goods 
.Is the plaintitls should send or delher to C in the way of trade, a 
stitenient b\ the }>nncipal debtor, C, that he had received goods, 
would he an admission as against the surety, A, inasmuch as it 
would be rtlo\ant in a suit brought ag linst C. So where A and B 
ire lointly liable to C. So the admissions of a bankrupt, previous 
to the bankruptcv, ,ire rek\aiit in proof of the petitioning creditor’s 
debt; Coole v. Brahati, H Ex. B.. 185 ; Taijh, § 759. 

mr'om'iT i^tateiiients made by peraons to whom a 

rh to the^suit has expressly referred for inform- 

ation in reference to a matter in dispute are ad- 
missions. 

lUustratioji. 

The question is, whether a horse sold by A to B is sound. 
A says to B Go and ask 0, C knows all about it.’ C’s 
statement is an admission 

Note. 

The reference must be express. — This rule must not be mider- 
stood as giving the force of an admission to statements made by a 
witness, as against the party who calls him There must be an 
ei^ireas reference for Information in order to make the statement an 
admission. 

Thus, if A sa^s, *• I will pti\ \ou, if B says low'e it >ou,’' B’s state- 
ment about the matter wuU be an adinibsion as against A. 

Ho, when the ({uc.stion was as to a forged note, paid by B to A, 
B said, “ If I have paid it away I had it from 0, go and enquire of 0 
about it ; ” C’s statement is an admisbioii as against B. “ These prin- 
ciples apply whether tin* question referred be one of law or of fact ; 
w'hethei* the persons to whom reference is made, have or have not 
any peculiar knowdedge on the subject ; and whatever the nature of 
the action in w’hich the statements of the referee are proposed to be 
adduced in evidence.” Tayl., § 761. The statements of the referee 
under such circumstances have sometimes been held conclusive against 
the person making the reference: under the present Act they are 
not conclusive (Section 31) ; but if the person making the reference 
can be shown to have caused another person to believe something 
and to act upon that belief, he may, as against that person, be 
estopped under Section 115 from denying it. 
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21 . Admissions are relevant and inav be proved Riievanci oi 
as against the person who makes them, or his a^amstor m 
representative in interest; but they cannot be son*- conteiu- 
proved by or on behalf of the person who makes 
them or by hivS representative in interest, except 
in the following eases : — . 

(1) An admission may be proved by or on behalf 
of the person making it when it is of such a nature 
that, if the person making it were dead, it would 
be relevant as between third persons under Sec- 
tion 32. 

(2) An admission may be proved by or on behalf 
of the person making it when it consists of a state- 
ment of the existence of any state of mind or body, » • 
relevant or in issue, made at or about the time 

when such state of mind or body existed, and is 
accompanied by conduct rendering its falsehood 
improbable. 

(3) An admission may be proved by or on behalf 
of the person making it if it is relevant otherwise 
than as an admission.'^' 

Illiatratmjs. 

[a) The question between h and B is, whether a certain 
deed is or is not forged. A affirms that it is genuine, B that it 
is forged. 

A may prove a statement by B that the deed is genuine, and 
B may prove a statement by A that the deed is forged ; but A 
cannot prove a statement by himself that the deed is genuine, 
nor can B prove a statement by himself that the deed is forged. 

{b) A, the Captain of a ship, is tried for casting her away. 

Evidence is given to show that the ship was taken out of her 
proper course. 

A produces a book kept by him in the oi’dinary course of his 
business, showing observations alleged to have been taken by 



RBLEVANCY OF FACTS. 


[PT. I. CH. II. 


him from day to day, and indicating that the ship was not taken 
out of her proper course. A may prove these statements, be- 
cause they would be admissible between third parties, if he were 
dead, under section 32, clause 2. 

(0) A is accused of a crime committed by him at Calcutta. 

He produces a letter written by himself and dated at Lahore 

on that day and bearing the Lahore post-mark of that day. 

The statement in the date of the letter is admissible, because, 
if A were dead, it would be admissible under section 32, clause 2. 

(^7) A is accused of receiving stolen goods knowing them to 
be stolen. 

He offers to prove that he refused to sell them below their 
value. 

A may prove these statements, though they are admissions, 
becauso, they are explanatory of conduct influenced by facts in 
issue. 

(e) A is accused of fraudulently having in his possession 
counterfeit coin, which he knew to be counterfeit. 

He offers to prove that be asked a skilful person to examine 
the coin, as he doubted whether it vras counterfeit or not, and 
that that person did examine it and told him it was genuine. 

A may prove these facts for the reasons stated in the last 
preceding il 1 us trat ion . 

INTotiO. 

(1) An admission cannot be proved in favour of the person making 

it. — The rules provided by this section are grounded on the principle 
that previous statements of the parties ought to be admissible only 
when the circumstances are such as to render their truthfulness 
eminentl.v probable. If a man might bring evidtmee to prove state- 
ments made by himself favom*able to his own case, nothing would 
be easier than for a party who had a weak case to strengthen it 
by making such statements beforehand, or by suborning witnesses 
to speak to having heard him make such statements. A vast mass 
of the most worthless evidence would thus be imported into the case. 
This is guarded against in the present section by the general rule that 
stateuients made by a man can be proved, not by or on behalf of 
himself, but only by or on behalf of his antagonist ; so that it will 
only such of liis stateiiientv; ns make against his cause and favor 
that of his antagonist that will be let in ; and such statements may of 
course be generally relied on as truthful. 
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Exceptions* — This rule, however, if enacted without any relax- 
ations would work harshly, as there are some statements which, 
though they are in the interest of the person making them, are yet 
from some particular circuiii stance deserving of especial credit. 
Such for instance, are the statements mentioned in Section f32 of the 
Act, to which Illustrations (?j) and (c) refer. The entries which a man 
makes in the regular course of his business are presumably truthful, 
and though they happen to be in his favor, he ouglit not to be 
debarred from proving them as part of his case. In like manner 
statements against proprietary interest, expressions of opinion as to a 
public right, custom or other matter of public interest, made as 
provided in Section 32, (4), expressions of opinion as described in 
Section 32 (5) are proveable as admissions on behalf of the person 
making them, as well against him. Practically the elfect of this and 
the following exception is to let in a very large number of admissions 
as evidence in a man’s favor, and it is for the Judge to say vrbat 
weight is to be given to them. So, with regard to the admissions 
specified in (2) it would, no doubt, be dangerous, as a general rule, to 
allow a man to prove on his behalf his own statements as to his 
feelings ; but the danger is guarded against by the proviso that the 
admission, in order to be admissible, must be made about the time 
when the feeling existed, and be accompanied by conduct rendering 
its falsehood improbable. So, also, with regard to the cases provided 
for in (3), of which Illustrations (^7) and (e) give instances, the state- 
ments in these cases being admissible under Section 9 or 14. In all 
alike there is something which tends to rebut the probability that what 
a man says may be unduly influenced by the wish to better his own 
case. 

The principle, on which a statement by a person, is admissible 
against him but not in his favor was exemplified in the following 
case. 

P’s carriage was driven against M’s carriage, whereby M’s thigh 
was broken. On the trial of an action by M against F for recovery 
of damages for the injury, B, a surgeon, was called as a witness for 
M. M recovered ^9600 damages against F. S afterwards brought an 
action against M for his services as a surgeon in attending M after 
his thigh was broken. The Counsel of S proposed to go into evidence 
to show what S stated as to the amount of his charge for attendance 
on M in giving his evidence on the trial of the action by M against P. 
S’s statement at the former trial was held to be inadmissible for him, 
though it would have been admissible against him. Decision of Cross- 
well, J. in Sutherland v. McLaughlins Gar. & M., 429 Under the 
first exception to the present section S would, if he had any entries in 
his books showing his charges, have been able to prove them ; and 

18 
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hia former stateiiieiii i-ni^lit have been nsed for the purpose of 
corroborating him under Flection 157. 

So, in an action for falselv representing the solvency of a stranger, 
wliereby the plaintiffs were induced to trust him with goods, state- 
ments by them ab the time when the goods were supplied, that they 
trusted him in consequence of the representation, might be admissible 
on their behalf, either under (1) as made in the ordinary course of 
business, or, under (2), as a statement as to state of mind, made about 
the time and accompanied by circumstances rendering its falsehood 
imx>robable- 

Frequently statements made by persons under legal compulsion 
become admissions in another proceeding. They do not cease to be 
admissions in Civil cases because made under compulsion. A deposi- 
tion of a person in suit to which he is no party, is, in a subsequent 
suit in which he is defendant, evidence against him and against those 
who claim under or purchase from him, althoiigh he is alive and has 
not been called as a witness ; Soojan Bihee v. Aclnniit Ali^ 14 B. L. B., 
Ap., B. See Section B3. “ Thus affidavits sworn by a party in 

former legal proceedings, answers filed by him in Chancery in a 
former suit, evidence given by him in an action at law, or his examin- 
ation taken in bankruptcy, will be evidence against himself in a 

subsequent cause ; though his subsequent opponent was a stranger 

to the prior pi*oceeding,” — Taijl,^ § 798. 

(2) Admissions relevant otherwise than as admissions. — Illustra- 
tions (d) and (e) show cases in which statements, not proveable on 
a man’s behalf as admissions, may yet he admissible under other 
provisions of the Code. For example, the recitals in a deed, admis- 
sible as a transaction by wdiieli a richt was asserted, ifcc., would be 
admissible under Section 18, though they will be excluded as admis- 
sions : Hurronath MuJlir'k v. Niftanund 10 B. B R., 263. 

■Where two defendants denied a former exclusive possession by 
them, and a partition in their favour, a petition and a written state- 
ment by them in a foi*mer suit were rightly admitted as evidence 
against them under this seoHon and Sec. 11 ; Gyannehsa v. Moharahmi* 
nessa^ I. B. It., 25 Cal., 211. 

Difference between admissions and confessions.— Ini?, v. Macdonald^ 
10 B. B. B. Appx., 2, Pliear, J., observing that there is a distinction 
in this Act between admissions and confessions, admitted evidence 
of a statement made by a prisoner to the constable who arrested him 
explaining how he came by propcr'jy wnth the theft of which he was 
charged The distinction between admissions and confessions is 
illustrated by Bord IMelvilie’b fcn \L — 29 Howell’s St. Tr., 746 — 764 ; 
TayL, § 724. 
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22 . Oral admissions as to the contents of a 
document are not relevant, unless and until the of 

, documents are 

party proposii^g to prove tneiii shows that he is relevant, 
entitled to give secondary evidence of the contents 
of such document under the rule-^ hereinafter con- 
tained, or unless the genuinenes.-i of a document ^ 
produced is in question. 

IN'O'tCb. 

Oral evidence of the contents of documents is irrelevant except 
when used as secondary evidence.— Tlii'- a change from the Endi^h 
law, aecortliiig to '\\hicli the oral adinisbiou of a pait,\ as to the con- 
tents of a document is admitted, e\eu when tlie doeninent might 
have been iDroduced, as o\idence against him. Tins doctiine va'-, 
after great consideration, atlirmed by the Court oi Exchtque r in 
S^alterie v. Foolei/, 0 M. W., 664. In tluit e.tse the question being 
whether the debt sued for had been uicluded in the Schedule to a ^ 
composition deed, and the composition deed being inadmissible for 
want of stamp, a verbal admission by the defendant that the debt 
in suit was identical with tliat included in the Schedule, was rejected 
by the Original ('ourt on tlie ground that the contents of a written 
instrument, inadmissible for want of a proper stamp, cannot be proved 
by parol evidence of any kind. The Appellate Court, how'ever, held 
that the e\idence ought to have been admitted. “'We entertan no 
doubt,” said Parke, B., “that the defendaiit’s own declarations w'ere 
admissible in evidence to prove the identity of the debt sued for with 
that mentioned in the Schedule, altliough such admissions in\olved 
the contents of a written instrument not produced ; and I believe 
my Lord Abinger, who was not present at the ai'gument, entirely 

concurs Indeed, if sucli evidence were inadmissible, the difficulties 

thrown in the way of almost every trial would be nearly insuperable. 

The reason why such parol statements are admissible, without notice 
to produce or accounting for the absence of the -written instrument, 
is that they are not open to the same objection that belongs to parol 
evidence from other sources, -svhere the written evidence might lul^e 
been produced : for such evidence is excluded from the presumption 
of its untruth, arising from the very nature of the case where better 
evidence is withheld ; whereas what a party himself admits to be true, 
may reasonably be presumed to be so.” 

The propriety of the rule, how^ever, has been much questioned on 
the ground that, though what a party himself admits may reason- 
ably be presumed to be true, there is no such presumption in favor 
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• of the truthfulness of the evidence by which such admission must be 

proved ; Sanders v. Karnell, 1 F. & F., 356 (Channell, B.) at page 
357. The doctrine,*' said Penefather, 0. B., in reference to Slatterie 
and Pooley^ “ laid down in that case is a most dangerous one ; by it 
a man might be deprived of an estate of 10,000 a year, derived 
from his ancestors through regular family deeds and conveyances, by 
producing a witness, or by one or two conspirators who might be 
* got to swear that they heard the defendant say that he had conveyed 

away his interest therein, or had mortgaged or had otherwise encum- 
bered it : and thus, by the facility so given, the widest door would 
be opened to fraud;” Laivless v. Queale, 8 Irish L. R., 382. This 
view has been adopted in the present Act : oral admissions as to 
the contents of a document are excluded under the present section : 
written admissions as to such matters are, as will be seen at Section 
65 (6) admissible- A party's admission as to the contents of a docu- 
ment, not made in the pleadings, but in a deposition, is secondary 
evidence, and cannot supply the place of the document itself ; Shekh 
Ibrahim v. Farvatd Hari, 8 Bom. H. C. Rep., (A. 0. J.) 163. This 
section will not, of course, exclude admissions which the parties agree 
to make at the trial, under section 58 : in which case it becomes 
unnecessary to prove the fact so admitted. 

Certain ^mi8- 23. In civil cases no admission is relevant, if it 

sions not rele- . . , 

vantm civil jg made either upon an express condition that 
evidence oi it is not to be given, or under circum- 
stances from which the Court can infer that the 
parties agreed together that evidence of it should 
not be given."- 

Explanation . — Nothing in this section shall be 
taken to exempt any barrister, pleader, attorney or 
vakil from giving evidence of any matter of which 
he may be compelled to give evidence under 
Section 126.® 

Note. 

(1) Admissions made without ppejudice, os to buy peace.— “ Confi- 

dential overfeures of pacification and any other offers or proposi- 
tions between litigating parties, expressly or impliedly made without 
prejudice^ are excluded. This is on grounds of public policy. If this 
were not so, it would often be difficult to take any steps towards an 
amicable compromise or adjustment. Lord Mansfield has observed# 
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that all men must be permitted to buy their peace, without prejudice 
to them should the offer not succeed, ” — Tayl , § 796. 

Whenever, accordingly, litigating parties have made and entertained 
overtures for a peaceful adjustment of the dispute, the Courts will, no 
doubt, be disposed to infer that the parties did not intend evidence 
to be given of the facts communicated in the course and on the faith 
of the pending negotiation. Letters written, after a dispute has arisen, 
with a view to compromise and without prejudice,” cannot be used 
against the party by or on whose behalf they are written ; Hoghton v. 
Hoghion, 2 W. & T., 849 ; 15 Beav., 278, 321. 

Admissions made before an arMtrator, do not fall within the pro- 
tection afforded by the section, but are receivable in a subsequent 
trial of the cause, the reference having proved ineffectual.— 2'a^?., § 
796. 

A letter, sent to the opposite party, by a solicitor, expressed to be 
written “ without prejudice,*’ cannot be received as an admission ; 
nor looked at on a question of costs, neither can the reply be admitted, 
though not guarded in a similar manner.” — 7'ayl.f § 782 ; Walker v. 
WilsheTi 23 Q. B. D., 335 ; Paddock v. Forrester^ 3 M. & Gr., 903. 
When a man offers to compromise a claim, he does not thereby admit 
it, but simply agrees to pay so much to be rid of the action. There 
is tradition of a case in which a lawyer’s clerk, sued for breach of 
promise of marriage, objected to the production of his love-letters on 
the ground that they were signed “ Yours very affectionately, without 
prejudice.” In order, however, to make good his contention under 
this section he would have to show that the understanding between 
him and the lady as to their letters was that evidence of their contents 
should not be given. 

This protection is not applicable to criminal cases. See Section 29* 

(2) When communications to professional men are not protected* — 

The Explanation refers to the obligation on the part of Barristers 
and others to answer questions as to professional communications 
made to them in furthe^an^ of a crimi^aJ pii^pose or as to any fact 
observed showing the commission of a crime or fraud since the com* 
mencement of their employment. 

24 . A confession made by an accused person is 
irrelevant in a criminal proceeding, if the making 
of the confession appears to the Court to have 
been caused by any inducement, threat or pro- 
mise, having reference to the charge against the 


Confession 
caused by in- 
duceznent, 
threat or pro- 
mise is irrele- 
vant. 
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• accused person, proceeding from a person in autho- 
rity and sntiicient, in the opinion of the Court, to 
give the accused person grounds, which would appear 
to him reasonable, for supposing that by making it 
he would gain any advantage or avoid any evil of a 

• temporal nature in reference to the proceedings 
against him. 

Confessions caused by inducement, threat, or promise are irrele- 
vant. — The sa.vini^ that ** an accused person, uonfessing, is the best of 
^utllessei 5 is not to be unreservedly accepted. The Text books, 
abound in stories of persons who from terror, confusion, the hope of 
sliielding others, weariness of life, a morbid and diseased state of mind 
or other cause, have recorded confessions, which have subsequently 
proved to be untrue. Sometimes, when there is a strong case against 
^ the accused, they imagine that acquittal is impossible and that their 

only chance of a light sentence is to make a penitential confession : 
« sometimes, and notably in India, it is to be feared that a confession is 

wrung out of the accused b}" a resort to moral or physical torture on 
the part of the Police. Torture, for the purpose of eliciting the truth 
from prisoners, was not unknown in English (lourts up to the com- 
inencement of the 17th century : but the punishment of the rack was 
formally pronounced illegal by the Judges in 1628. At the present 
day not only is torture or other inducement forbidden, but the law 
scrutinizes all confessions with a jealous eye. “ Confession,” said 
Chief Baron Eyre. forced from the mind by the flatteries of hope or 
by the torture of fear, coiues in so questionable a shape, when it is to 
be considered as evidence of guilt, that no credit ought to be given to 
it.” In order, however, to exclude a confession, the threat, inducement 
or promise, which occasioned it, must be of the character described in 
* this section : it must emanate from a person in authority, such as a 
master or mistress, a magistrate, constable or other official in charge 
of the accused : it must refer to tenijjoral good to be gained or tetnporal 
evil to be avoided, and therefore, a confessioti obtained by spiritual 
exhortations is admissible. The law of England, Ireland and America, 
unlike that of Scotland and other countries subject to Koman law, 
does not regard penitential confessions to a priest in the light of 
privileged communications. The advantage to be gained must have 
reference to the xn'oceedings against the accused^ so that a confession 
prompted by a promise of matters having nothing to do with the 
charge, such as that the prisoner sliould have some beer, or that he 
should see his wife, would not be excluded. The inducement held out 
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need not be a real advantage. It is enough if the Court consider that 
the prisoner had grounds, which appeared to him reasonable, for 
supposing it to be so. Nor is it necessary that the inducement shall 
have proceeded directly from the person in authority to^he accused : 
thus, a threat made to a prisoner’s^wife might ox^erate to exclude a 
subsequent confession, if it aippeared that the confession was occasion- 
ed by it. 

Mere exhortations to tell the truth would not exclude subsequent 
confessions ; though, of course, the accused might be urged “ to tell 
the truth*’ in such a way as to give him clearly to understand that the 
best thing he could do would be to confess, and a confession so 
obtained might fall within the scope of this section- 

By Section 122 of the Code of Criminal Procedure, Act X of 1882. 
no IMagistrate is to record a confession unless, ux>on enquiry, he has 
reason to believe that it was made \oluntavily, and he has to attach a 
memorandum to this effect to the confession : Empress v. Daji Nursu^ 
I. L. B.. 6 Bom., 2S8. West, J., excluded a confession on the ground 
that the Judge’s certificate of its being voluntary was not made till 
several days after the trial. See Fc'koo 'SfaJito v. The Empress^ 
I, L. B., 14 Cal., 539. 

In i?. V. Navroji Dndabhni, 9 Bom. H. C. Bep.. 858, a travelling 
au^or in the service of the G. I. P. Railway Company, having dis- 
covered defalcations in the aceoimts of the prisoner, who was a 
boohing clerk of the Coinx)any, went to him and told him that “ he 
had better pay the money than go to jail ” and added that “ it would 
be better for him to tell the truth,'’ after Nvhich the yj^isoner was 
brought before the Traffic ^Manager in whose x>resenee he signed a 
recoix)t for, and admitted having received, a sum of Rupees 826-8-0. 
The prisoner was subsequently put on his triai for criminal breach 
of trust as a servant in respect of this and of other sums. It "was 
held that the words used by the travelling auditor, constituted an 
indueeuient within the meaning of this section, and that the receipt 
signed by the pi^isoner was, therefore, not receivable in evidence on 
his trial. In delivering judgment, Sargent, ( \ J.. observed : Section 

24, whilst requiring the inducement to be offered by a person in 
authority, leaves it entirely to the Court to form its own opinion as 
to whether the inducement, threat, or promise was sufficient to lead 
the x)risoiier to sux)pose that he would derive some benefit or avoid 

some evil of a temporal nature by confessing No definition or 

illustration is given of the expression * pe rson, in .a uthority . ’ It is an 
expression well known to English lawyers on questions of this nature ; 
and although, as all rules of evidence, which were in force at the 
passing of the Act, are repealed, the English decisions on the subject 
can scarcely be regarded as authorities, they may still serve as valuable 
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guides The test would seem to be, had the person authority to 

interfere with the matter? and any concei'n or interest in it would 
appear to be held suliicient to give him that authority, as in The 
Queen v. Warrincfhani (2 Den. O , 477 n.) where Parke, B., held 
that the wife of one of the prosecutors who had been concerned in the 
management of their business, was a person in authority.” The 
master or mistress of the accused, in cases in which the alleged 
offence was not committed against them, have been held not to be 
‘•persons in authority” in the sense of this section. Thus a confes- 
sion obtained by an inducement held out by the mistress of a girl, 
accused of the murder of her child, is admissible ; i2. v. Moore ^ 8 
0. & Km 1o3. a member of a ^uncliayat held to determine whether 
certain persons had disqualified themselves from intercourse with the 
rest of their caste are not in authority over such persons so as to 
make their statements iiiadmibsible ; Empress v. Mohan Lai, I. L.B., 
4 AIL, 46. 

Benthain places the invalidating considerations applicable to the 
probative force” of confessions under the heads of (1), Misinterpreta- 
tion; (2), Incompleteness; and (3), Mendacity. 

Mismterpretafion is where a wrong meaning is put by the witness 
on some thing said or done by the person supposed to have con- 
fessed, and where, accordingly, “ that which really is not a confession 
might be taken and acted upon as such.” It is possible that the 
confessing person may have expressed himself incorrectly and the 
witness not have gathered his real meaning. An instance of this is 
the case of an accused person, in whose presence a witness was 
examined and having been asked whether the accused was the man 
who committed the crime, replied in the negative : whereupon the 
^ accused person exclaimed, ‘‘Thank God, here is a man who has not 
recognized me;” what he really meant was, “ Here is a man who 
has recognized that it was not I.” 

Incompleteness is when the loose and imperfect language of the 
confessor has failed to give a correct view of the whole matter con- 
fessed. 

Mendacity is when, from any of the various motives affecting 
human action, an intentionally false confession is nxade. To guard 
against false confessions, Bentham lays down the following two 
rules : — 

1. “ One is that, to opeirate in its character of direct evidence, the 

confession cannot be too particular : in respect of all material circum- 
stances, it should be as particular as by dint of interrogation, it can 
be made to be : why so ? Because (supposing it false) the more parti- 
cular it is, the more distinguishable facts it will exhibit, the truth of 



which them iaKei will he liahle t«* he <li-^pru\e<l h\ 

ineouipatii)iIit\ with iui> facts, the truth of wliieh uias ha\e eunie to 
he establishefl Ijy other e\i<1eiiee.’’ 

2. “ The other rule is that, in iV'^peet of all in tterial facts {espe- 

cially the act which Ciiiistitutes the [^lusiiail part of the ofleiice) it 
onulit to coinpreliend a particular (lt‘si^ii‘ition t>f the thrciiiiivtaiea*'- 
of fiutr (UkJ plart\ For w' hat reason ? For tlie reastni already men- 
tioned: to the end tliat in the c\ent of its proyiu^ laK‘ . iact-. ma\ 
be found by w'liich it may be pro\etl to be so. ‘‘ I killed sucli a man'* 
says the eonfesMoualist *‘011 such a da\ at such a place." Impos- 
sible," says the Judi^e, sppakiiii( from •other eyideuee, on tliat day 
neither yon nor the deceased were at that place." — Lb /tf/i. liahn^ 
Eoiih^ rol. yii. 

In IL IF# rr///r/%s*poo;/ (uul oth*‘rs^ IMadras Hit'll (hmrt, Kaster 
Sessions, 1H74, the ]>risoiiers, y\'ho yyaav* solduTs, y\*ere tried lor a 
murderous assault, and it was ]»ro])osed b\ the proseeiition to L;i^e 
in evidence a statement as to the affair made by one of the accused. 
It w’Hs proved, how’eyer, that an ofiicer in the regiment had seen 
the accused and told him that he might clear himself of tiie suspi- 
cion 'yvhich tlie eii'cuinstances raised against him. The acemsed W’as 
told to think the matter over and afterw^ards made a statement. The 
ofheer'H account of the interview^ W'tis what T meant to cony^ey to 
the man yyas that it might get him out of the scrape." The state- 
ment yvas reiecteil as heu ing been caused by inducement proceeding 
from a person in authority. A distinction ought, liovveyer, it is 
submitted, to be drawm between confessions on the one hand, and 
statements by persinis who, so far from confessing, an* denying any 
connection witli the offence and explaining facts yylncli bear against 
them. If a supei’ior tells a subordinate that he will better himself 
by confessing, the confession is, of course, inadmissilde — but if he 
says, *’"siich and sucli facts look ayvkw'avd. you had better explain 
them if you cam," the explanation, if given b\ way of denying guilt, 
ought to be admitted : the object of the accused is not to better his 
position by confessing liis guilt but to show that he is not guilty at 
all. Where a deputy magistrate after excluding the police told an 
accused person that yvhat he said would go as evidence against 
him : so he had better- tell the truth" the statement of the accused 
W’’as held to be inadmissible : Queejt-Emprrss v. Eicer^ I. L. B., 10 
Cal., 77 o, 

X statement intended to be self-exculpatory, may nevertheless 
amount to an admission of a criminating fact, and, so, be excluded 
under Hection 25 or 26; KmpresB v. Pmulliariiiath, I. Li. B., 
6 Bom., 84. 
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1) ibts lu\e bten t It is to ^\bLtl^el uncb i the rne^hsh lu\, a, 
p V. mu < i in ink be coiiMckd on % inuc c\tia 

]uli il conhs^uii witl mt cnioboiitnc LM(kiic( ot tlie coipns 

I Kti r ufJ si>S Indci the it sent Iw no such doubt uill 
lUst If file, tnihssion b k^ ilh obt lined it lull be ielo\ int xnd 
till Tu cm if lit think It unhitlu eiuiiiustanccs suthcient pioof 
cf th irtuK e ( jnuet npin it in the tbsuK c of iin othei esideiice 
Se n >ks t< ’section >0 

It 111-, now been dteuh 1 thxt accoidinx, to T]n£,lish 1 iw in oidei 
tj nnkt h •'titunuit In thi pnsonei idmissibk it is necessai\ to 
p u litnniitiuh thxt tin stitement w is not nude undei the m 
hu nt ot in nnpiopei indiiecment It \ Ihompson 1S93 2 Q 
L 12 Section 1(4 of the piesent ^ct puts upon the peison wish 
ui^ piu\e i Uct the buithen of pioun^ inx fxet necessux to 
ui ibi linn t ) jfne euduicc ut it Ihe piescnt cise liowexu is one 
m whu li u it iiu cudeuet pnint f-acif idmissiblc is exeluded on 
e itun speeitied ninds ind the Iniithen of piouiv the eustence ot 
tho^t .^loiinds mast uncki S etioii 103 he on the peison who wishes 
the ( ouit to believe m then existenee 

\.s to coiit( sMoiis befoje \ C oiut see Ci Pi C [4rf \ 18b2 ] 
S‘'( turns 164 364 uul 5 j:) 

Tile fict of i ejiitession b(in„^ lotixctid betoie the tinl does not 
itffeot its ulmissibiliti I \cn thon„h leti acted in the Sessions ( ouit 
ind unco loboi ited it mi\ bejfiomidioi x comiction It \ Bhuitun 
linpuni 12 Suth \\ 0 iCi It,) 49 P \ Dahant FdulhtnJ ai 

II Hum H C Hop , 137 

\ pe soix chained with dxcoit> mxde x confession, a piomise of 
px (Ion w xs mxde to him md he mxde i statement confiiinin^ his 
eoiitessiou , he then esexped but was le xiiested his statement made 
undu piomisf of pxidoii w xs held not to be but his eontession to be 
thiussible B \ Radiinutli Dos idh SW R Ci >3 In 13omba\ theie 
1 -. no ink that i letiacted confession must be suppoited h^ independ 
ent eudence to make a conuction possible, Lmpye^s v (rhaiija 
T r R 19 Horn 725, and see the c xses theie quoted 

The axeiment on the Magistiax^ s leeoid that the accused befoie 
lUikiiiT: the confession, was watxied that it was optional with him to 
aiiswei the que tions put to him is not conclusixe to show tliat the 
eontession was not made undei the iniiuenee of feai engencleied b\ 
pieuous tieatment, oi is not otlieiwise xxlueless, It x Kaslmaxh 
8 Bom H C Rep,(Ci C ) 12b 

In Fnglaud it has been held that in a suit foi dissolution ot 
maiiiage on the giound of the wife s adult ei\ entiies m hei 
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pii^-ite (Inn letailin*^ t of idulln nnttffi M » n thr 

CO K spniflent uc it th( \ lui ii t t t st i t i i i ii ni il 

acliiii Sion ui idiiItoi\ l\ th c si If it ml le f t-f i ni sim i 
cion ot foilusion oi >tK nt ^ lands \ ] \0 th^ ( at ii n 

in the ibstiRt of nn (<ii h i \c f\ 1 in f ] r ( i t ^ \t the 

in]uie<lpnl\ the lelicf s a ^ht t i 1 1 1 su le 1 nc u ^tl* ncf vel 

with e’^tinne ( nation 1 i ms \ 1 I ms t n f I n 29 I J 

(Pi iV AX ) 17S It n ailcl st:? n dins i" mt * i ci espond 

ent undei 'Section 10 oi th puscnt \( t '‘diltci\ m uituice 

and m one sensf -in utioii 1 ie \ i 

In R \ Huls 10 L J li \}n 1 lie** T jchi^cd to limit 

endenct oi i (.oiifessun imlt- mmife li itfU te t t ^ » r ] id 

been thititened mth i Ijidcd nde i.it n u^h t! e tliif tin >t toi 

tiio puipost oi e\loitiu^ thi < r iiIlssk u but i piess iiitt n\ 

on boiidship Tins SI ntfh s eiiis )u-,tiind b\ tlic stttun 

25. No coiilessioii iii.ulo to a PoIko ollitei, shall 
be pio\ed as ayainst a ])eJsou act used ot au^ oticote 

Nolle. 

Confessions to Police officers.— 1 Ik u s(fiiis ij bt s am d nbt is to 
'whd imounts to i coni cssicn uudei this si ction In ii n Mh d n<tld 
10 !’> I It, \pp 2 i statement male b\ pi isonei to the constable 
who 11 1 f sted him accounting tn his p isscssion oi piopeitv ^ itli the 
thett of which he was changed was hell to bt admissible i distinction 
bcmjj diawn between idunssioiis md cont< ssicus In c 

PancUiau hath 1 L R 6 Li lu o4 it w is licid th it when ipcisou 

in ciisfcod\ told i Policf office i th it i foiled chtcpic which he w is 

accused ot dislioncstli iisin^r w is gjitn tj him b\ K this st itement 
might be pio\ed to show lint lif hul hid possession of the cheque 
InFm2n(S3\ Tattdi uam i J 11 19 i>om jOj i c oniessioii w as 
held to mcludfc an\ adnnssioii oi a < luuiiiatm^ < iicuuistaiicc on which 
the piosecution ich On th< otUci liand when the ic used mido a 
staiement to a Police officci when uusted uid cKplimcd thit the 
time of in occinicncc wlndi he lucntiomd w is when he stiuch the 
deceased it w is lield th it i iidf net ot this c\])l uiaiiou w is m idiuissi 
blc , Qtifni 1 nipass \ Mailtrus I F H 10 ( il 1022 md is to 
othei simiiai stitements lield in'idmissibk s(c ipiecn P tapiess \ 
Vehei Mnlhcl I J B 1? Cal 589 In Jt \ Huuihole 
thuJide} Crhobt I L B 1 C \i 21)7 the xaiisonei on his me st, made 

a statement in the nitnie ot i confession whiih w is i educed into 

wilting ba one ot the inspectois lu w hose < ustod\ the piisonei was, 
and subsequenth signed and acknowledged h\ the piisonei in the 
piebcnec oi the DepuU Commissionci of the Police it the Police office, 


t u cssioii 
1 uk t ^ I 
P( 1 ct oft Cf 1 
u >t iToe used 
Is f \ idcnce 
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• tho Ooiinuihsioiier receding and attesting the statement in 

liis capacity as Magistrate and Justice of the Peace. At tlie trial of 
the prisoner at the Cmninal Sessions of the High Court, this state- 
ment Avas tendered in e\idence against iiiin, and admitted by the 
Judge, Avlio OAeiTuled an objection on l^ehalf of the prisoner that, 
under this section it uas inadmissible. On a case certified by the 
Advocate -G-eneral under Clause 26 of the Letters Patent Act, the 
* Judges iield that the confession was not admissible in e\idence under 

this section. In delivering judgment, Garth. C. J., obser\ed upon 
this point “in construing the 25th section of the Evidence Act of 
1872, I consider that the teiin • police officer ' should be read, not in 
any strict technical sense, but according to its more comprehensive 
and popular meaning.” A Village Munsiff acting under Section 7 of 
the Madras Milage (’ess Act is not a Police officer under this section ; 
(^Hccu-Riiipreas Santa l*api\ 1. L. K., 7 Mad., 287. 

In Kmpretib v. Vetamhav -hna, I. L. lb, 2 Pom., 61, it vv'as held 
that this section does not preclude one accused person from proA'ing a 
confession made to a police officer La another accused, jointly tried 
Avith him ; sucli a confe.ssion, hoAve\er, must not be treated as evidence 
against the person making it, but merely as e\idenee in fa\'or of the 
other. A statennuit Avhich is inadmissible as a confession under this 
section may be ca idence in an enquiry as to the ownership of property 
held under Section e52B of the Criminal Procedure Code ; Queen- 
Empirm v. Trihhovan ManeMiand, I. L. R., 9 Bom., 181. 

By Section 168 of the Cilminal Procedure Code, Police Officers are 
precluded from offering any such inducement, threat or promise as is 
mentioned in Section 24 of the Indian Evidence Act ; but are not 
boiuid to preA ent any statement Avlhoh a person cliooses, of his own 
freeAvill, to make. 

As to the ])unishment for causing hurt for the purpose of extoiiiing 
confession or information which may lead to tlie detection of an 
offence, see the Indian Penal Code, Secs. 380, 381. 

Oowfession 26 . No confession made by any person whilst 
enwd while in he is ill tlio custody of a Police Officer, unless it be 
iSenStoS”’ made in the immediate presence of a Magistrate, 

J U){3 6A’l - till T *1 1 

deuce. shall be proved as against sucii person. 

Explunafio )!. — In this section ‘ Magistrate’ does 
not include the head of a village discharging magis- 
terial functions in the Presidency of Fort St. George 



or in Biirijia or ekewLere, unless >\iv\\ hearlinan is 
a Magistrate exercising the powers of a ]\lagistrate 
under the Code of Criininal Pro<*edure, 1SS2. — 
[Act III of 1891, ,s'. 8.] 

N'olse. 

Confession made while accused is in custody is inadmissible unless 
made before Magistrate. — Section 2o ]ia\ in^ excluded cuiite^^^ions to 
the Police, the present section s^ocs still turtlicr in eu.irclin:,^ a^'aiiibt 
unfair advantage being taken ot the position of a pei^un in Police 
custody, and excludes all confessions b,\ >,uch per-oii'., the hnfut jides 
of uhicli is not guaranteed tlie inimediate pre‘'encL of ti M.^pstrate. 
Even as to these, extraurdiniir> precautions are pro\ided \)\ Section^ 
164, 364 ife o33 of the (’r. J\ (\, 1HH2. 

Thus ill Kniprrsa \. SilnKtdIuth 1. L. lu. In oP,”), the 

accused had made a statement to a Maiiistrate at C.dentta ni the 
comse of a })olice imestigation. confessing to a murder. The accused 
spoke and understood Phiglish and the ^Magistrate (piestioiied him in 
English and was answ'ered sometimes in English and sometimes in 
Bengali. Such answers w'ere taken down in English ; but when the,\ 
had been gi^en in ljeiig<di, they were read o\er to tlie accused in 
English and he accepted the English as expressing the meaning of 
W’hat he had stated and signed the document in the ]>rebence of the 
Magistrate wdio affixed the usual certificate tliereto. In taking this 
confession the Magistrate ]nn ported to lia\e acted under ss. 164 and 
364 of the Cr. P. C. and at the trial, suhseij|uentl,\ to the admission of 
the document in e\ ideiicc, lie was called as a witness and deposed to 
the aho\ e facts. It w as lield tliat the document w as properly admitted 
on the evidence of the Magistrate. In a case of murder and rioting 
depositions made by defendants in support of a countercharge are 
admissible as evidence against tlie persons w’lio made tliein ; Mnhcr 
Sheikh ^ . the Queen. 1893, I. L. li., 21 Cal., 392. 

Where a policeman temporarily left a person in liis custo<ly a state- 
ment she made was held inadmissible; Enijjeess s. Lister. I. L. B., 
20 Bom., 165. This section applies to ^Magistrates and Police officers 
in Nath e States; Queeu-Euijjresh Xuf/la Kola. I. L. lb, 22 Bom., 
235 : and see Qneen-Euqjress \ . Suudnr Siuf/h. I. L. lb, 12 All., 595. 
The keeper of a jail in a Native State, \vho is not a Police officer, 
though his subordinates are members of a Police force, is not a Police 
officer under this section ; but semble seeus wdien there is such a close 
custody of a prisoner as may occur wdien a prisoner is guarded there 
by the Police officer iu\ estigating the ofteiice; Queen^Empress v. 
Tatfja, I. L. lb, 20 Hum.. 795. 
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27 . Provided that, when any fact is deposed to 
ah discovered in consei|iience of information received 
from a person accused of any offence, in the custody 
of a Police officer, .so much of such information, 
whether it amounts to a confession or not, as relates 
distinctly to the fact thereby discovered, may be 
proved. 

liTote. 


Statements by accused leading to discovery of fact. — The fact” to 
wliich tliis section I'efevs .is discovered in consequence of information 
received from a person in custodv of the Police, is generally either the 
pi'operty stolen, or the body of the injured person, or the weapon 
with which the iniury was inllictod, or bloody clothes, or some other 
material evidence of the offence. When evidence of this kind is so 
discovered, so much of the accused's stabeinent as “ i*elates distinctly” 
to the discov ered tact is admissible notwithstanding tliat the person 
was in Police custody. This section has 'been held to be a proviso to 
s. 24 as well as to s. 2«), and therefore may render a statement made 
to a police officer admissible; QnecfhEmin'esH Baba Lai, 1. L. K., 
6 Bom.. 509, 


The nords “ I'elates distinctly,'* liorro wed from Mr. Taydor, are 
deficient in precision and have sometimes been construed too widely. 
“It is not, observed West, d., all statements, connected with the 
production or finding of the property, which are admissible : those 
only which lead immediately to the discovery of the property^ and 
so far as they do lead to such discovery’, are properly admissible;’^ 
h\ V. Jora Ha&ri^ 11 Bom. II. 242. See too Enqyress v. Hama 
Birajia, i. L. 11., 3 Boiu.. 12; and E undress v. Faucliam, I. L. B., 
4 All., 198. In Ada IShikdar w Queen- EmjiresB, 1, L. R., 11 Cal., 
6B5, Xoms, J., adopted the dictum of Straight, J„ in Qaeen-B^aj^rem 
v, Bahn Lai, nujjnu that "’no Judicial officer. . . . should allow 
one w’ovd more to be deposed to by the x)olice officer detailing a 
statement made to him by an aocxised, in consecinence of which he 
discovered a fact, than is absolutely necessary to show how the fact 
that was discovered is connected with the accused, so as in itself 
to be a relevant fact against him." 

The teKt of admissibility is “ was the fact discovered by reason of 
the information, and how much of the information was the immediate 
cause of the fact being discovered, and as such a relevant fact?” 
Thus, where a prisoner was charged with stealing some cloths," his 



sKCs, 27 & 






statement that he had <Ie])(>site<l the clutlw with witnes^e^ who dell 
vered them ii]) on demand wa*-' the a]*|iro^imate eanne ot their di-^- 
co^eiw and w’as admissible in e\idenee. lint if le had |a-oeftded to 
state that the;\ were eloths w’hieh lie was ch.iiiied with stealim:. that 
Jstateinent W’onld not be admissilde ior it would nrh he the imm«*diat< 
cause ol, or the nccessan ]>reliminar> to, the fact discuNcred ; A’/>/yov as 
V, (Jotnuirf Saliih, T. L. Ih, 12 Mad., iaih In 

Ahn/ff, 1. Ii. 11., 14 Bom., 2(>0, the accused was charged witli receiving 
stolen property; he said “Yes 1 ha\e ke})t it. I will }»oint it oat. 
T hwe buried it in the tields.” il»‘ then t(»ok the prdice to the spot 
where the property W’as buried and disinterred it . ft was held that 
Ills statement \vas admissible under tlii^ section it set the police 
in motion and led to the diseo\en ot tlu^ pro}»ei*t\ ; and a dictum 
of Straight, J., in the Kaiprrf^h l*aurli(nn, uh. distinguishimr 
between the statement and tlie action in a similar ease was not 
followed. See too the similar case of The Let/ul lU ntemJfnntcer \. 
(tlunna SaHhtja.^T} Cal.. 41il ; w'hcre Bauer jet‘, J., laNs down “that 
wdiere the statement of the accused is a iu‘cessnrN xireliininaiw to the 
fact discovered, it is admissible under Section 27 of the Exidence Act, 
the question W'hether the statement is suflicient to enable the x>olice 
to make the discovery by theiusehes or is oul> of suidi a nature as to 
require further assistance of the accused to enable them to discover 
the fact being iminatenal.” 


28 . Tf such a confession as is referred to in sec- 
tion twenty -four is made after the impression caused 
by any snch inducement, threat, ov promise has, in 
the opinion of the Court, been fully removed, it is 
relevant. 


Confession 
made after re- 
moval oi iiii- 
probsioii 
caused by iii- 
dneement. 
threat or 
promise is 
rele\ ant 




Confession made after removal of impression caused by inducement, 

&c# — “For examiDle, w’hei'c a magistrate told a ^irhuner, that, if he 
w'as not the actual culprit, and would disclose all he knew% he would 
use hi« induenee to protect him ; but, on subseciuentlx receiving a 
letter from the Secretary of State refusing mercy, cummimicated its 
contents to the ]prisoner, it w'as held that a confession, which the 
prisoner afterxvards made to the coroner, wdiu had also duly cautioned 
him, w’-as clearly voluntary, and wm*. admissible ; and w’here an accused 
had been induced by promij-es of favour to make a confession, -which 
w’as for that cause excluded, but some months afteiwvards, and after 
he had been solemnly w’arned bv tw o magistrates that he must expect 
death and prepare to meet it, he again fully acknowledged his guilt, 
the latter confession xvas received in exddence.” — Taifh^ § 878. 
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So, also, ji cliild, (*1 tlipfii. \\as told In Ikm' mistress that if 

she did not t(‘l] all about it lhat niohl, the constable would be sent 
ior to take her to the niaoistvate : the constable was sent for and on 
her to way to tlie magistrate, the child confessed to the constable ; her 
confession was held to b(‘ admissible, inasninch as the inducement, 
the promise that the constable should not be sent for was at an 
end, since lie had betMi sent for : Zi. Hirhardh, o C. V., B18. 


f 

< oiiii-‘>*siou 
tahmvise 
rele\ ant does 
«j>i become ir- 
I'fdevant be- 
i-iuise of pro 
inise of secrecy. 


29 . If siich a confession is otherwise relevant, 
it does not beconie irrelevant merely be<‘ause it was 
made under a promise of secrecy, or in consequence 
of a deception practised on the accused person for 
the purpose of obtaininj^ it, or when he was drunk, 
or because it was made in answer to questions which 
he need not ha\e answered, whatever may have 
been the form of those questions, or because he 
was not warned that he was not bound to make 
such confession and that evidence of it might be 
given against him. 




Confessions obtained by fraud, &c. — The rule laid down in Section 
2B as to admissions in ei\il suits, does not apply to criminal cases. 
Here the great object is to ascertain innocence or guilt, and, conse- 
quently, so long as the truthfulness of the confession is secured, the 
law does not regard any limitations iinx^osed by the person confessing 
as to its future eiiqdo.Miient against him, nor will it recognise, even in 
the case of confessions to a s})intuul adviser, a promise not to reveal 
such a confession. Evidence in sucli cases, is consequently, admissi- 
ble notu'ithstauding that tlu* person giving it may have obtained his 
information in an improper manner, or may be doing a dishonorable 
act in revealing it ; as c.#/., where a man has purposely bean made 
drunk with a view to a confession, or where the accused has been 
tempted to write to his friends and his letters have been opened, or 
wheixj he has been led to confess by a false representation that his 
accomplices have confessed. But it was held by the Bombay High 
Court that where a pardon tendered to some of the accused by a 
Magistrate proved to be illegal, their confessions, made under such 
tender, are wholly inadmissible : and the Sessions Court cannot, by 
informing the accused of the illegality, and asking them if they stdl 
adhere to their confessions, render them admissible ; Empresnw Ham- 
mani<i, I. L. E„ 1 Bom., 610. 



Btatemcut^- iiiaclo b\ d person talking in ids slee]) arc, of course, 
no confessions, nor recei\dble in tnidence, tliough they may be of 
great indicative value. Best, ^ Mr. Best quotes a ea*-e men- 

tioned in Arbuthnot\ Keports <>t Criminal Cases in the Court of 
Boujdareo Adalut, in which an .i{*t'nsed per-on, who was under 
surveillance, Avent throngli tlie details of a murder in his sleep, 
addressing his accomplices. Tlu^ man on being taxed with the offence 
admitted Ids guilt, as did also tlie [^er'^onN whom he named in Ids 
sleep. 

30 . When more persons than one are being tried 
jointly for the same oiienee, tuid a confevssion made 
by one of such persons affecting himself and some 
other of such persons is proved, the Court may take 
into consideration such confession as against such 
other person as well as against the person who 
makes such confession. 

ExplanatioiK — ‘ Offence/ as used in this section, 
includes the abetment of, or attempt to commit, 
the offence.— III of 1891, .v. 4.] 

Illustrations. 

(а) A and B are jointly tried for the murder of C. It is 
proved that A said, — and I murdered C.” The Court may 
consider the effect of this confession as against B. 

(б) A is on his trial for the murder of C. There is evidence 
to show timt C was murdered by A and B, and that B said, — 

A and I muidered C.” 

This statement may not be taken into consideration by the 
Court against A, as B is not being Jointly tried. 

Confession implicating others jointly tried. — The policy of this 
section has been much questioned, and one w’riter has gone so far 
as to say that ‘^the best ^consideration’ wMch the Court can give^ 
to a confession w’ithin this section wall probably be to hold that it 
will not act ui^on it against third paHies.” If this means that a 
Court ought not, unless U3ider circumstances altogethei* excep- 
tional, to rely on the uncorroborated confession of a co -accused 
person, the caution is, no doubt, a sound one. But if by “ not 
20 
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acting on it” i& meant that the confession is to be banished from 
the Judge's mind and is not to form one ingredient in the conclu- 
sion which he forms about the case, the intention of the section 
would be altogetJier frustrated bj the course recommended. The 
reasons for allowing the Judge to take into consideration confes- 
sions of this character have been discussed in the Introduction ; 
they follow necessarily from the principle, enforced by Bentham 
and now generally accepted as the right one, of admitthig matter 
of evidence of every description for what it is worth, unless, from 
the circumstances of the case, or the character of the Tribunal, some 
obvious danger or disadvantage would arise from doing so. The 
exclusion of various pieces of evidence under English Law is owing 
to the circumstance that it has been considered, on the whole, danger- 
ous to entrust the consideration of them to a Jury ; indeed the whole 
law’ of Evidence has been shaped with reference to a procedure mider 
which one part of the case is decided by the Judge and one by the 
^Jmy. In India, where the functions of Judge and Jury are united in 
a single officiab it is unnecessary to insist upon the exclusion of a class 
of statements, wMch, though generally in n high degree suspicious, 
may yet throw some light on the case and arc occasionally of the 
utmost importance. For example, the approver’s evidence, admissible 
under the Criminal Procedure Code, is iuhnitely more suspicious, 
because he has a distinct motive for speaking; yet it is thought on 
the whole better to have it than not. And so it is easy to conceive 
circumstances in which a confession by a co-accused would be perfectly 
safe ground on which to base an inference. See Section 114, Illus- 
tration (h)» 

The proper course clearly is for Courts to carry out the direction of 
the section, tal^e the confession into consideration, not forgetting how 
very little it is worth in the generality of cases, hut not refusing to 
assign to it such w^eight as it deserves. 

The general view’ of the Courts is, how’ever, in the highest degree 
unfavourable to any but a very limited and cautious use of the section. 
It must be regarded as a dangerous exception to the general rule, and 
its wording shows that the confession is merely to be an element in 
the consideration of the evidence. Unless there is something more, a 
conviction upon it will still be a case of no evidence and bad in law% 
Proceedings, 24th January 1873, 7 M. H. C. E., 15. Following this 
Euliiig, the Madras High Court annulled the conviction in JR, v. 
HulagUi I. L. E., 1 M., 163, on the ground that a conviction based 
solely upon the evidence of a co-prisoner is bad in law.” 

The confession of one of the prisoners cannot be used to corroborate 
the evidence of an accomplice against the others; B. v. Malapahi'n, 
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Kapaua, 11 Bom. li. C. Hep., 196 — 198; i*. \. iJnrhuroo Das Smhrr, 
13 Suth., \V. Pu, (Cr. li.) 11. A-. to the esicleiiee uf an accompliec, 
corroborated or ujicorroboraied, ^see Sections 133 and 157. 

In JiJmpress v. Klnnulla Bin Ptuuhi, 1. L. IL, 14 Bom.. 66, the 
accused was convicted soleh on the confessions of his fellow-prisoners 
who were tried jointly with him for tlie siuiie ofience and it was held 
the conviction was ])ad. Under this section such confessions could 
be taken into conbideration against the accused, but they were not 
“ evidence” within the definition in s. 3 Uode, p. 83 1 and they could 
not therefore alone fonn the basis of a conviction. 

In Empress v. Ashutosh Chuclnr WilL, I. L. H.. 4 Cal., 483, it 
was held by Jackson and Maedonnell. J.T., that a confession by one 
co-accused is not sufficient to suj)port the conviction of the other 
accused, even when corroborated by circumstantial e\-idence, unless 
the circumstances constituting the corroboration would, if belieted 
themselves, support a conviction. It may however be questioned 
how far this limitation of the effect of the section i.s justified by its 
wording. On the same occasion, Garth, C. J., ruled that the question 
of the weight to be attached to such a confession, and of its adequacy 
to su^ipoi't a conviction was one for the Judge. In the .same case 
the Court held that the word “ Court” in this section included both 
Judge and Jury. 

"Wlaero a statement, made by one of tlie accused inculpating himself 
and others was subsequently retracted, and the accused made another 
exculpating himself, the second statement was held to be inadmissible ; 
i?. V. Noorhux Kazi, L. B., 6 Cal., 279. 

The counsel for one accused person may ask questions to prove a 
confession by another accused. In such a case the Judge ought to 
instruct the Jury that the confession, so elicited, is not to be treated 
as evidence against the person making it, but merely in favour of the 
other accused ; Per ^Yestrop, C. J.. in Empress v. Cifamhei* Jina, 
L L. B., 2 Bom., 61. 

Confessions by each of two prisoners, hiken in tlae absence of the 
other and not read o\er or })vo\ed agiiinst him, were excluded except 
against the person confessing ; Eitqjreaa v. Laksmen^ 1. L. B., 6 Bom., 
125. Bee also Empress v. Chundernath Sircar, I. L. B., 7 Cal., 65. 

In order to render the confession of one prisoner, jointly tried with 
another, admissible in evidence against the latter, it must appear 
that the confession implicates the confessing person substantially to 
the same extent as it implicates the person against whom it is to be 
used, in the commission of the offence for which the prisoners are 
being jointly tried ; If. v. Belai AU, 10 B. L. B,, 453. It seems 
that a confession by one prisoner will not be relevant against his 
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fellow- I'rihOiicr except in •'O fiir as it ik an adiiiissioii of his own 
inult ; if. 10 H. L. K.. 455. note; lliswas : 19 W. R. Cv., 

16. Where a uian and woman were tried under ss. 372, 373 of the Penal 
C'ode rcspectiAely for selling and hii\ing two prls for purposes of 
[>rostitutioii, the confc'-sion ot one is not evidence against the other; 
J)rjii(iif Lrfftfl linnnnhnnirer \. Karima Bamtobu !• L* R** 22 Cal., 
164. 

ill KmpiYhh JJajf Xarhii, I. L. R., 6 Rom., 288, it w^as held 
that a statement by one prisoner, in order to be evidence against 
iUiotlier. must amount to distmet confession of the ohence charged. 

The confession of a person w’lio says he abetted a murder but 
withdrew before the actual perpetration of the deed by his associates, 
w as lield by the Bombay High Court not to be receivable in evidence 
against the latter, though the person confessing is jointly tried witli 
them on a charge of murder: if. \. Aiiirittd Govincld, 10 Bom., H. R., 
p. 497. 

A jji’isoiier w’hu pleads guilty at the t)*ial, and is thereupon convicted 
and sentenced, cannot be said to be jointly tried with the other 
prisoners committed on the said charge w'ho pleaded not guilty; if. v. 
Kdln Fa til, 11 Bom. H. C. Rep., 146. See too if. v. Bu^too, 21 W. R., 
65. Where one prisoner plc‘aded guilty but w’as not convicted or sen- 
tenced till the conclusion of the trial of another tried for the same 
offence, it w’as held that his confession w’as not e\idence against his 
fellow-prisoner; Emiarss v. Falinji, I. L. R., 19 Bom., 195. See too 
if. V. Firhlni, I. L. R., 17 AIL, 525. A and B were jointly tried, A for 
murder, B for attempted murder. A had made a confession implicat- 
ing B. The charge against A w'as amended to one of abetment of 
murder and A's confession was rightly used as evidence against both ; 
if. V, irooind liahJi Itaul, 11 Bom. H. C., 278. ‘‘When two persons 
are accused of an offence of the same deffnitioii arising out of a single 
transaction, tlie eouiession of tlie one may be used against the othei*, 
though it inculp<ites himself through acts separable from those ascribed 
<o liis accomplice and capable, therefore, of constituting a separate 
offence from that of the accomplice so where A and B were accused 
of passing counterfeit coin, and A stated that he got the coins from B 
and passed them on to others at liis request, A’s statement is admissi- 
ble as against B ; Queen v. Nitr Mahomed^ I. L. R., 8 Bom., 223, See 
too Empress v. Jagaf Chundra Malh I. L. R., 22 Cal., 50. 

Tins section w'ould not, in a divorce suit, apply to confessions of 
adultery by a respondent or co-respondent as against tlie other part,\% 
since such persons arc not being “ jointly tried for the same offence.” 
The admission of a respondent has been held to be iuadmissilile as 
against a co-respondent in England ; Robinson v. Bohinson and La ne 
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29 L. J. (Pr. A M.) 17. Bnoli an admission, however, w’ould appear 
to ])C admissible midor Section ID oi the present Act as the statement, 
of a person w'ho lias conspired to cumnilt an oJlenef*. 

31 . Adiilissious are not <‘()n(*lnsiY<‘ jiruof of the 
matters admitted, but they may optH-ate as estoppels 
under the provisions hereinafter coiitaim^d. 

Ah to ebtoppelh, tiOa poi>t CliaptcT VIII, Section-. 11.') — 117. 


STATEMENTS BY PEkSOXS WHO CANNOT BE 
(’ALLED AS WITNESSES. 

32 . Statements, written or verbal, ol i-eh'iant 
facts made by a person who is dead, or w'lio cannot 
be found, or who has become incapable of givinf^ 
evidence, or tvhose attendance cannot be pi'oeured 
without an amount of delay or expense which, under 
the circumstances of the case, appears to the Court 
unreasonable, are themselves relevant facts in the 
following cases : — 

(1) When the statement is made by a person, 
as to the cause of his death, or as to any of the 
circumstances of the transaction which resulted in 
his death, in cases in which the cause of that 
person’s death comes into question.'^' 

Such statements are relevant wdiether the person 
who made them was or was not, at the time when 
they were made, under expectation of death, and 
whatever may be the nature of the proceeding in 
which the cause of his death comes into question. 

(2) When the statement was made by such per- 
son in the ordinary course of business, and in 
particular w'hen it consists of anj" entry or memo- 
randum made by him in books kept in the orcliuar}- 


Admission-, 
not eoneluMio 
proof, but anil 
estop. 
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course of business, or in the discharge of profes- 
sioual duty ; or of an acknowledgment 'wnitten or 
signed by him of the receipt of money, goods, 
securities or property of any kind ; or of a docu- 
ment used in commerce \mtten or signed by him, 
or of the date of a letter or other document usually 
dated, mitten or signed by him.*'^* 

(3) When the statement is against the pecuniary 
or proprietary interest of the person making it, or 
when, if true, it would expose him or would have 
exposed him to a criminal prosecution or to a suit 
for damages.'*’ 

(4) When the statement gives the opinion of 
any such person as to the existence of any public 
right or custom or matter of public or general 
interest, of the existence of which, if it existed, 
he would have been likely to be aware,® and when 
such statement was made before any controversy 
as to such right, custom or matter had arisen.® 

(5) When the statement relates to the existence 
of any relationship [by blood, marriage or adoption] 
between persons as to whose relationship the per- 
son making the statement had special means of 
knowledge,'” and when the statement was made 
before the question in dispute was raised. — [Act 
XVUI of 187‘2, .s. 2.] 

(0) When the statement relates to the existence 
of any relationship [by blood, marriage or adoption] 
between persons deceased, and is made in any will 
or deed relating to the affairs of the family to which 
any such deceased person belonged, or in any family 
pedigree,® or upon any tombstone, family portrait 
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or other thing on which snch statements are usnally 
made, and when such statement was made before 
the question in dispute was raised. — Act XTTJr 
of 1872, s. 2.^ 

(7) When the statement is contained in any or reLiJtPS to 
deed, wall or other document which relates to any j'MitioueTiii 
siTch transaction as is mentioned in Section 13. 
clause {a). 

(B) When the statement was made by a number or k 
of persons, and expressed feelings or impressions on •sons, aud es.- 
their part relevant to the matter in (luestion.’^^' Inirreksaut 

to matter m 

TUui>tn,thn.s. 

{(1) The question is, wlietliei A \\«ts uiurderecl by B : or 

A dies of injuries received in «i triinsaetion in tlie course of 
W’hicb she was ravished The question is whether ^he was 
ravished liy B ; or 

The question is, whether A was killed by B under such circum- 
stances that a suit would lie against B by W widow. 

Statements made by A as to the cause of his or her death, 
referring respectively to the murder, the rape, and the action- 
able wrong under consideration, are relevant facts. 

(b) The question is as to the date of A*s birth. 

x\n entry in the diaiy of a deceased surgeon, regularly kept 
in the course of business, stating that, on a given day, he attend- 
ed A’s mother and delivered her of a son, is a relevant fact. 

(c) The question is, whether A was in Calcutta on a gfiven 
day. 

A statement in the diary of a deceased solicitor, regularly 
kept in the course of business, that, on a given day, the solici- 
tor attended A at a place mentioned in Calcutta, for the purpose 
of conferring with him upon specified business, is a relevant 
fact. 

(d) The question is whether a ship sailed from Bombay har- 
bour on a given day. 
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A letter ^^litten l»y a deceased member of a merchant’s firm, 
by which she was chartered, to their correspondents in London 
to whom the cnrj^o was consigned, stating that the ship sailed 
on a gh'en day from Bombay harbour, is a relevant fact. 

e) The question is, whctlier rent was paid to A for certain 
land. 

\ letter from A’s deceased agent to A, saying that he had 
leceived the rent on A\ accouni and held it at A’s orders, is a 
relevant fact. 

/ ) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them 
under such circninstances that the celebration would be a 
crime, is relevant 

(fj) The question is, whether A, a person who cannot be 
found, WToto a letter on a certain day. The fact that a letter 
written by him is dated on that day, is relevant. 

'll ) The question is, what was the cause of the wreck of a ship. 

A protest made by the captain, whose attendance cannot be 
procured, is a relevant fact. 

( i ) The question is, whether a given road is a public way. 

A statement b)' A, a deceased headman of the village, that 
th(* road was pnlilic, is a relevant fact. 

ij) The question is, what was the price of grain on a certain 
day in a jjarticular market. A statement of the price, made 
by a deceased banya in the ordinary course of his business, is 
a relevant fact. 

(A-) The question is, whether A, who is dead, was the father 
of B. A statement by A that B was his son, is a relevant fact 

{/) The question is, what was tlie date of the birth of A. 

A letter from A’s deceased father to a friend, announcing the 
birth of A on a given day, is a relevant fact. 

{Ill) The question is, whetlier, and when, A and B were 
married. 

An entry in a memorandum book by C, the deceased father 
of B, of his daughter’s marriage with A at a given date, is a 
relevant fact. 
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( n) A sues B for a libel expie-^secl in a pointed caricature 
exposed in a shop window. Tho question as to tLe similarity 
of the c<iricature and ir> lil^eil »ns cliara<*ter. Tbe reiiiaiks of a 
crowd of spectatois on the-»e points may be proved. 

INTotie. 

(1) Dyin^ declarations are admissible where the cause of the 
declaranf's death is in question. —This an important extension 
of the former law, according to wliich it was essential, in older to 
let in a dyini^ declaration, that ilie declarant sliouhl buvi, nitil 

should hare ih ai^fht himsi'^f rn he^ tu datKjrr t>f apjtroachiit(f death, 

Aeeordini> to Encjlish law, moreover. >nch statement*? are ad- 
missible only in ease*? of homicide, ‘‘ \ihen the deith of the deceased 
is the subject; of the cli ir^e, and the circnm-.tance*? of the deat^i 
are the subject of tlie ddii” declaration.*’ Thus, <jii a trial for robbcn . 
the dyin^^ declaiatlon ot tlie part> lobbed has been rejected, II. 
Hiitchin'ion^ L. IL A' C., 608, note per Ba\le>, J. ; and Athere a 
prisoner Wvis indicted for administering drugs to a u omau u ith intent 
to procui'e abortion, her statements in extremis were held to be 
inadmissible; E. v. Mead. 2 B. A: C., 605; Tayl., ^ 715. 

Under the present section such statements are admisbible ‘’what- 
ever be the nature of the proceeding,’’ as in a trial for i)rocurmg 
abortion, or in a civil action for unskilful surgery : and the statement 
is admissible whether it is as to the cause of death, or as to any of 
the circumstances of the transactions which resulted in the person’s 
death: it must, however, be in a case in which the cause of the 
person’s death comes into question. 

Buell a statement would generally, it is apprehend<‘d, be relevant, 
under Beetion 14, whetlier the person making it were dead or not. 
But the statement must be moi’e tlian a mere expression of assent 
to another person’s statement. Thus “uheie a statement, ready 
written, was brought by the father of the deceased to a magistrate, 
who, accordingly went to the deceased and interrogated lier as to its 
accuracy, paragraph paragraph, it was rejected in Ireland by 
Mr. Justice Crampton, who observed that, * in a state of languor in 
which dying ])ersons generally are, their a*>scnt could be easily got 
to statements which they ue\ er intended to make, if they were but 
mgeniousl^’ interwoven by an tu*tful person with statements which 
were actually true.’ ” E. v. Fif^sgerahl, Jr. Cir. K., 168, 169, — TayL, 
§ 720. 

The English ruling in E. v. Pike, 8 0. & P., 598, according to which 
the d>ing declaration of a child of such tender years that she could 
not understand the doctrine of a future state, ^vas rejected, is not 
21 
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applicable iindev tlie pre<^ent section; nor, it would seem, is the 
ipiestion of the competence of the person to bear testimony one which 
affects the admissibility of the statement. If it complies with the 
requirements of this section it is rele\ant, though, possibly, of small 
importance. 

But dying declarations, other than those now provided for, are 
inadmissiljle, unless they can be sliowu to be relevant under some 
other section. Tims, wheie a man was tried on an indictment for 
murder, the prisoner was not allow’ed to ail himself of the state- 
ment of a stranger, who, on his deatli-bcd, confessed that he had 
committed the crime; iV. v. Grai/, Jr. Cir. B., 7B, per Townsend, 
TffijL, § 715. Huch a statement, however, might, perhaps, be shown 
to fall within the scope of Clause (3) of the present section. 

Signs made in answer to questions lia\'e been admitted as verbal 
statements under this section; Qi{€en-E}}i2)rehs v. Abdallah, I. L. lb, 
7 AIL, 385. 

(2) Entry made in the course of business.— The most familiar 
English case on this subject is that of PWee v. The Earl of Torrington, 
Salk., 285 : in which the plaintiff, a bre^yev. brought an action against 
the defendant for beer sold and delivered. The evidence against the 
defendant was that the usual -vn ay of the plaintiff’s dealing was that 
the dra-sunen or carters, came every night to the clerk of the brew- 
house, and gave him an account of the beer they had delivered out, wliich 
he set down in a book kept for that purpose, to which the draymen 
set their names ; and that the drayman who had delivered the beer 
in question was dead ; but the book was produced and bore Ms 
signature. This was held good evidence of delivery of the beer. A 
deed of conveyance was admitted as evidence against the representa- 
tives of a vendor on proof of his signature being genuine ; Ahdidla 
Pant V. GannihaU I. L. R., 11 Bom., 690. A register of marriage 
made by a mughtahid in tlie discharge of his professional duty and 
kept by the kaisi is admissible and relevant evidence under this section 
in a suit to recover dower between the i^arties to a marriage recorded 
therein; Zakiri Begum v, Bakina Begmn, L, R., 19, I. Ap., 157; 
I. L. R., 19 CaL, 689. 

f Personal knowledge by person making the entry of fact recorded, 
is not necessary. — If the entry was made in the course of business, no 
question as to the course of information, on which the entry was based, 
will affect its admissibility. According to English law such an entry 
must be based on ihe ^^^rsonjdkjwwl edge of the person making it. 

Thus “ in an action for the price of coals, sold at the pit’s mouth, 
an entry made in the following manner, was rejected. In oi’dinary 
course, it was the duty of one of the -workmen at the pit, named 
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Harvey, to gi^e notice to tin* foieiaan of the coal sold: and the 
foreman, who wha not ] accent ulivn the i-nil v.a^ floluHrcd. entd v»ho 
\\afci nnalile to write, um^lI to em}do\ one ]»dhi^\Li to make entries in 
the books from his dictation and iSahlwin i*e d them u\er e\cry 
e\enmg to the foreman. Tlie loienian and the noikmaii 's\ho'.e clnt\ 
it was to gi\e notice to him, being hot}i d* v I at the tinie ot t]‘e trial. 
Daldwin was called to produce tiie ]>ook to pro\e then h> the dehveiv 
of the coal in question. Such book was, hov^e^el . held inadiiu^dble, 
since the entrie-^, althougli lia\ing been iiiwide nuclei tin- foreman's 
diiH'ction they might be regarded as made b\ him, sueli foreman 
had no personal knowledge of the tacts stated in them. ])ut clerAed 
his information at second-hand from the wen-kman. did not poshes*- 
the same guarantee for tlie truth of the entries U'. existed in the t*a>es 
establishing the principle of receiving entries }>,' a decease<l person in 
the usual course of business — in all of whicli cases tlie part\ making 
the entry had himself done the business, a memorandmn of which he 
had inserted in his book.” — ^ 700 and see lU'nin v. rr€tc<'^ 
11 M. .'c W. 773. 

Under tlie present section it is not necessary that the person mak- 
ing the entry should ha^c a personal kiiowdedge of the iact recorded ; 
it w'ould be sutliciontto show that the entia was made in tlie ordinary 
course, and that the question to how the person making the entry 
came to know' about the matter, though it might affect the weight to 
be given to the entry, would not affect its admissibility. 

Such entries admissible though not contemporaneous, — According 
to Hnglish law', entries made in the course of business must be sliowm 
to ha\ e been conten^Doraneous ; tliis is not required by the present 
section, though, of course, such entries w'ould ordinarily be so. 

As to the admissibility and effect of entries in books of account and 
official records, whether the maiver is dead or not, heejwsi^ Sections 
34 and 35, 

There are three principal restrictions upon the admissibility of xhis 
evidence in English law', namely : 

(i) the necessity that the entry should be by a person having 

personal knowledge ; 

(ii) that it should be contemporaneous ; 

(hi) that it should not be tin entry of any collateral fact over 
and above what it w'as the stdet duly of the person enter- 
ing it to record. 

These restrictions have been advisedly omitted by the Legislature, 
so that courts will bo committing an illegality if tliey exclude any 
evidence which falls within the term* of the proftcnt section. In 
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B.w Hanmania, I. L.Pu,! Bom., 610, it was held that accoimt books 
containing entries not made by, nor at the dictation of, a person who 
had a personal knowledge of the truth of the facts stated, if regularly 
kept in course of business, are admissible as evidence under Section 
34, and, semhle, under Beetion 32, Cl. 2. Account books, though 
proved not to have been regularly kept in course of business, but 
proved to have been kept on behalf of a firm of contractors by its 
servant or agent appointed for tliat puipose, are relevant as admissions 
against the firm. In Zaheri Begum v. Salcina Begtom, I. L. E., 19 
Bom., 690 ; L. E. 19 I. A. loT an action for dower, an entry in a 
register of marriages kept by the Istahad who celebrated the marriage 
was admitted as evidence of the sum fixed. 

(3) Admissions against interest — Illustrations {e} and (f) are 
specunens of admissions against interest; in (c) because the agent 
admitted to A that he held moneys, for wliich he was bound to account 
to him, in (/ ) because the clergyman’s statement w^ould have exposed 
him to a criminal prosecution. The English case of I vat v. Finely 1 
Taunt., 141, exemplifies the same rule. This was an action of tres- 
pass for taking three mares, the property of the plaintifi:’. The 
defendant, who was lord of the manor, justified under a heriot custom ; 
and the sole question between the parties was, whethei* one Alice 
Watson, the tenant, was possessed of the mares at the time of her 
death. The plaintiff contended that she had given them to him some 
time before, and tendered in evidence her declarations to that effect. 
Her declaration was admitted by the Appellate Court as having been 
against her interest. — Tagl., § 792. 

The English Courts have differed as to 'svhether an entry by a 
person, acknowledgmg the payment of money to liimself can be regard- 
ed as agauist his interest, when the entry is the only evidence of the 
charge of which it shows the subsequent liquidation. Thus, it was 
questioned whether a receipt by a carpenter of money, paid for repairs, 
would be considered as agamst liis interest when the Bill was the only 
evidence of the demand. This refinement is met by the provision of 
Clause (2) that a memorandum of receipt given in the course of busi- 
ness is always admissible. 

A statement charging a person with the receipt of money does not 
cease to be against his interest although it forms part of a general 
debtor and creditor account, the balance of which is in favour of the 
receiver; Borne v. Brenton, 3 M. & E., 267. 

An entry of moneys received for a third person need not show for 
whom they were recei\ ed, if it can be proved aliunde that they were 
received for a third person ; Ibid, 
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A dakhilali or receipt for rent prove'^ the receipt ; but there ih no 
hard and fast rule as to how it must be pro% ed itself. So it has i^een 
held sulhcient that tlie tenant j)roJ.ucing dakhilahs sliould swear timt 
he received them on payment of lent; Huvjn Kanfa Arhai'Jrc \. 
Bancbwav Shdka, I. L. IL, 24 Cal., ‘i.")! ; iollouimj Itttj Mahoijit^d v, 
Banoo Mcibniah^ 12 W. B. 34, and }da(lliah Chundev Choirdhri/ 
Promotlio Kath 20 W. B. 264. See too the judgment of the 
Full Bench in Kntechabh Mytee v. Bamdltitii Kliarali^ 7 W. B. .5*26. 

A varaspatia which a Hindu widow divested herself of ]i<^r 
widow’s estate in the pro})erty was held admissible as being a declara- 
tion against lier proprietary interest; Hari Chintumnn Dikhldt %. 
Moro Lakslnn((n, I. L. B., 11 Bom., 89. 

The pro\ision rendering rGle\ant any statement, uhloh uould have 
exposed a man to criminal, ppv^eeutiou, is a departure from the Rnglish 
law. The admissibility ot such statements discussed in the 

‘‘ Sussex Peerage case,” and it was ruled })y fjord Lyndhiu’st that 
they w’ere inadmissible, 11 CL k Fin., 85, 110. 

In the English Courts a distinction is made as to the effects of 
entries in the course of business, and statements against interest : 
the latter are admitted as proof of independent matters, which, 
though forming part of the eiitin , are not in themselves against the 
interest of the declarant, as, e.g.^ an entry an accoucheur of pa,\ - 
ment for delivering a child is admissible to prove the date of the 
child’s birth : but with regard to entries in the course of business 
it ]ias been held that, “ whatever effect may be due to an cntr> 
made in the course of any office i*epoi*ting facts necessary to the 
performance of a duty, the statement of other circumstances, however 
naturally they may be thought to find a j)lace in tlie nairative, is no 
proof of those circumstances Chamhen, v. Berfiaacoiii, 1 0. M. 
R,, 347, 368. This distinction would appear not to be retained m the 
present section : anything contained in a statement which could be 
shown to have been made in the ordinary course of business ^\ ould, it 
is conceiN ed, be admissible in the same way as anything contained in 
a statement against interest. 

In order that a statement should be deemed to have been made'" 
by a person it will not, it is apprehended, be necessary to show that 
it was actually written by Irhu, if it can be shown to have been 
written imder his direction, or to have been superintended and 
adopted by him. The English law on the subject is thus described 
by Mr. Tajdor : — 

** Accounts wiU be received in evidence as being declarations of a 
deceased person charging himself, if they were written by him either 
wholly, or in part, though they were not signed; or if they were 
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signer! by him, though they wore written by a stranger. So they 
will also be, though they wore neither written nor signed by the 
deceased, if either direct proof can be furnished that they were 
written by liis authorized agent, or if that fact can be indirectly 
established, as, for instance, by showing that the deceased subse- 
quently adopted the accomits as his own, and delivered them in at 
ail audit ; nor does it signify in such a ease, ivhether the party wdio 
actually wrote tlio accounts be alive or dead at the time of the trial, 
though if he be ali\o,his non-production may be matter of observation. 
If, however, no proof can be given that the account was either written, 
or signed, or authorized, or adopted, by the deceased person made 
chargeable therebi, it cannot be received.” — Tciyl,, 682. 

It must be remembered that statements “ in books of account regu- 
larly kept ill the course of business” are by Section 34 relevant, irres- 
pective of the presence of the person who made them ; such entries, 
however, must be corroborated in order to charge any person with a 
liability. 

(4) Matters of public or general interest. — “The law of England 
lays down the rule tliat, on the trial of issues of fact before a jury, 
hearsay e\idence is to be excluded, as the jury might often bo mis- 
led by it ; but makes exceptions whore a relaxation of tlie rule tends 
to the due investigation of truth and the attainment of justice. 
One of these exceptions is w’here the question relates to matters of 
public or general interest. The term " interest’ here does not mean 
that which is ‘ interesting’ from gratifying curiosity or a lo\ e of 
information or amusement, but that in wiiich a class of the commu- 
nity have a pecuniary interest or some interest by which their legal 
rights or liabilities arc affected. The admissibility of the declara- 
tions of deceased persons in such cases is sanctioned, because 
these rights and liabilities are generally of ancient and obscure 
origin, and may be acted upon only at distant intervals of time ; 
because direct pi’oof of their existence, therefore, ought not to 
be required ; because in local matteis in which the community are 
interested all persons living in the neigliboiirhood arc likely to be 
conversant; because common rights and liabilities being naturally 
talked of in public, w^hat is dropped in conversation respecting them 
may be presumed to be true ; because coufiicting interests w^onld lead 
to contradiction from others if the statement were false ; and thus a 
trustworthy rrj)ifiation may arise from the concurrence of many 
parties unconnected with each other, wJio are all interested in investi- 
gating the subject. But the relaxation has not been, and ought not 
to be, extended to questions relating to matters of mere private 
interest, for respecting these direct proof may be given, and no 
trustworthy reputation is like’y to arise, \Ve must remark, however, 
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that, althonefh a private interest slionlcl he involved with a matter of 
public interest, the reputation res]>eetin*^y riiifhts and Labilities atfeolin^ 
classes of the coniinunity cannot he excluderl, or this relaxation of 
the rule against the acliaissicm of hearsay u^iflencf‘ woiilrl often be 
found imavailing;” JVr Lord rampbell, 0. J.. in IL v. IttlmhifautP 
of Betlforfl shirr, 4 E. tV 31.. 541. AVbere a jdaintiff reli(‘d on 

certain ayakut accounts to prove the inelnsion of fon^st trai't^ nithin 
his zamindari it ^\as held that inasmuch as tliey were prepared for 
administrative pur])oses by village officers they \%pre adinisdble 
as evidence, pro\ided th(\v were produced from jn-oper eusto<l\ and 
otherwise sufticientl\ proved to be sennine : as far <is admissibility 
is concerned there is no distinction between evidence* of leputation 
to establish and that to dis]»arase a public riglit ; Birasithrauiahijn 
V. Secrrtnnj of Bttdr, I. L. Pu, 0 ^lad., 285. 

Where a letter of the Collector, (‘ontainlng an abstract of the 
opinions of Zamindars furnished for the use of the lh)ard of Uesenuo. 
was tendered as e^idence of the custom of a Zamindaiy, it was 
1 ejected by the Committee of the Prhy Council, there being, their 
Lordships said, no reasem uhy ‘*ome oftlu* Zamimlars mierht not have 
been called ; lianiahtIt\sJuni Atiu/ial Stranauilia Bn'utital SrtJni- 
niyar. 14 M. T. A., 570, 17 W. IL, 553 : but the action of the Hoard 
taken on tJic letter of the Collector might, it is submitted, ha\e 
been proved under Section 18, of the present Act as a trtinsaction 
in -v^liich the custom uas recognized, and the Collector’s letter would, 
in that case, be admissible under Section 9 as explaining the trans- 
ac tion. See note to Section 13. 

A statement sigudsl by several witnesses to the effect that a widow 
of the Kadwa kunbi caste cannot adopt, according to the custom 
of the caste, without the express authority of her husband w'as 
held not to be within cl. (4) of this section as tlie evidence w’as 
required to pro\e a fact in issue and not merely a relexant fact, 
Fafel \ anclravan Jehistui ^.rafrl ^Janilal i'hnniJah I. 1^. 11., 15 
Bom., 565. 

(5) Distinctions between “ public” and “ genei^al” interest abolished.— 

This does aw^ay with a distinction knowm to English law^ betw’een 
jnatters of puhlir interest, i.r. affecting the entire eoiuniunity, and 
matters of general interest affecting ojily some section of it. In the 
former case, e\idence of reputation might be received from ang one : 
in the latter, some eonnection with the idace or subject has to be 
proved. Under the present law% it is necessar’s in every case alike to 
show' that the circumstances of the person, xvhose stateiiieiit is to be 
proA ed, w'ere such that he w'ould ha% e been likely to have competent 
knowledge of the right, custom or matter if it existed, 
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(6) Statement must have been made before controversy arose.— 

Tri order thnt a statement should bo admissible under this clause, 
it must liave been made before any controversy as to the matter had 
arisen. The same provision is made, thoufifh in slightly different 
terms, as to statements admissible nnder Clauses (5) and (6). This 
is in accordance with the rult‘ of English law. No man,” says 
Ta\lor, “ is prcsuim^d to 1)'^ tlius indifferent in regard to matters 
in actual eoutro\crs\ ; for when the contest has begun, people 
generally take part on the one side or the other, their minds are 
in a ferment ; and, if they ai^e disposed to speak the truth, facts are 
often seen bv them through a fa^sc medium. To avoid therefore 
the mischiefs which would otherwise result, all ex parte declarations, 
even those upon oath, are rejected, if they can be referred to a date 
subsequent to the beginning of the controversy.” — § 62*^. In 
order, however, to have the effect of excluding subsequent statements, 
the controversy must have been as fo riylit, custom, or matter 
under enquiry ; aucl. th'^refore, the mere fact of a controversy 
between the parties, if it was not regarding the matter in question, will 
not 0 }) crate to exclude the statement. Nor will such a statement 
bo admissible on the g -ound that it was made with a view to avoid 
future controversy : or with the direct intention of supporting the 
declarant’s title, or because the declarant stood, or believed that he 
stood, in the same legal po utio i as the person by whom the statement 
is adduced. — Tayh^ ^ 6J10. 

(7) In questions about relationship any special knowledge renders 
the statement adimissihle.—* According to English law a certain degree 
of relationship is necessai-y in order to make such statements admis- 
sible, and statements of illegitimate children, accordingly, have been 
rejected. Prima faeie evidence of legitimacy is sufficient to let in 
the statement of a declarant ; HitcJiins v. EanVetj^ 2 P. As M., 24B. 

^ Under the present section the existence of anij special means of 
linowledrjo on the part of the person iiicaking the statement will render 
it admissible. As to the recital of a family custom in a deed, see 
Harvonath MuUick v. Niftanicnd Midlich, 10 B. L. E., 263. 

It has been held that statements made to a plaintiff by deceased 
relatives as to the date of his birth are covered by this rule ; Mam 
Ghundra Butt v. Jofjeswar N'ai^ain Deo, 20 Cal., 758. In this 
case in view of Illustrations (h) to (m) of this section, and having 
regard to the fact that when the Evidence Act was passed the 
question of hearsay evidence was not so deffnitely settled as it was 
later, the decision in Haines v, Guthrie, 13 Q. B. B., 819 was not 
followed. There the question was whether an affidavit, made by 
a defendant’s deceased father, stating the date of the defendant’s 
birth, was admissible for the purpose of sustaining a plea of minority. 
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-TATEMKXT.- B'i PBK-mS- WHn CANy.^T BE 
CALLLf) A> \VnSK»K>^, 

Stephen. J., ,in4 ''rhv(.qii.»utl\ t* ( iriA oi AppcMl held that 
tin* he i s,i\ o\’df‘n‘n \ , tj prow tho ir dicree. 

not to ]n’ 0 \t pwtie’ih.’ 1 ‘t - o. \vhV*h to ^ P*^di^'co 1. Sec 

too YasIr'fUf^ l*i> * > S/ / / \ . U***n tth *, T. L. [h. 14 Ihnn., ol2. Sec 
too Dlnn.unU v. Ita u (^h^n <1 (^h >. . I. L. ih, t2i C <Li., ‘i65. In 

HJt<f{inhA Sin fh ' . ii* ithi i lU 0/. 4 (h L. R., IT*'*, ’t ir Id tint a 
faiiii]\ )).]{'>! w.n a u \ \. »o U‘l m* . 1 m ot lc!nii\\]edi*e a*' 
to tfrc^Tclitson^hip or mnuSe > or a riui'K : <iud \i Stncj/tt/i bingh 
V. Bajitn i. ].. It.. U i 219: L. H., 17. 1. A. ISH a \%is hold 

that a nmhhU • not, sn >-- >»♦. d n ',of>]“('t to the t- 

to the thuo 'svhen tlio nr \\I ifli .r n ^oa^lit to iiiaho .iduii'^- 

siible was niidf* as apph to suh-st c. 4, (st-, •^he List Xotn ; y^irdiii 
Kiuir ^. (iNutfli Bnu t. h. Ih. 9 A^h, 407. 

(8) Family Pedigree. -T a . i qnw* on In tn* IHnudlwh Courts 
hou tar a p“dii> , pui tn -I tohi\e ho 'U e iii[»Ih d. eitlrn* vVjadls 
or in pait. troiu le^isins and ofia i (loeninents. o lin f, (in iiof hliown 
to liner brrii /ns/, is .uhinssible. Eii tin* c ot J>i(nr^ v. Loivndeb^ 

7 Scott, (K. Ih.) 211. a WMsh jjediuroe. piu\cdto in the hand- 
writinii^ ot onu of tlie an(‘f‘stors ut the pLiiutdh uas produced from 
proper custody, Init hud at iu dost' a memorandum to the following 
etteet: “ colleeted Irom Parlsii Itegisters, Wills. Aloniimental Inscrip- 
tions, Family Records, tVe.’* This was tendered ase^idc^U‘Oof the 
relationship of persons li\ing at the time nlum the docunioiit wab 
framed, hut w<is rejected hy the ('‘ourt of Common Ide'as on the 
ground that it bore on its face a eertitieate that it was only i-econdary 
evidence of existing originals, the absence of which svas not accounted 
for. It was afterwards, however, decided by the Exebe^juer Cliamber 
that the document wa-. admissible, so tar, at any rate, as it recorded 
facts which the maker might be in-esuiucd to hu\ e learnt from his 
personal knowledge of the iiersons therein described as relations, or 
from information vecei\e(l b\ him from some decea'=;ed members of 
what the latter knew, or heai’d from other memluTs uho li\ed before 
his time, it is appivboiicled that under the ju’esent section, if the 
document could be deemed “ a lamil> pedigree,'’ auN statement in 
it would be admissible, notwithstanding any memorandum as to 
the soul ees from which it \mis compiled. In Tenium %. l)nramina^ 
I. L. R., 10 Alad., B62. t\ statemenl in a documeni which had been 
set aside on other grounds was admitted to sheu the relationship 
of the parties there set forth. 

In Bam Narahi Knlila v. }fo}irr Bibcr, I. L. It., 9 Cuh, 613, the 
plaintift' sued to reco\er immo\ cable property. The defence was 
the plaintiffs illegitimacy . In support of his case, plaintift' tender- 
ed a horoscope nhich he said was given to him by his mother, had 
been used at his marri.ige, and seen by members of the family. 

22 
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The Court ro-jcctrtl thp horoscope, lirst, as not coming within the 
el.i'-s of thiin,^ speeili-vl in the ‘-eetioii, ami secondly, hecaiise the 
plaintid* <11(1 not h\ vJioin it ^\^tten. The reioction and 

its p;rouiid', un*. in ni\ opinion. 0 ]>en to doubt. In Hifiis Cli under 
h uhlirqatdhtjit ^fohendvo Ltd PoUnil:, I. L. E., 17 Cal., »S49, a lioro- 
seop<' was held to lu* not a‘hiiissil>h‘ to])i0^e the a^e of the person 
rcdyini{ upon it. 

(9) Recital regarding relationship contained in a deed. — See 

Note to the present section. A recital in a deed by A, deceased, 
inakiin,^ provision forTl, who UU' descrilied as A’a sister, has been 
held by the English Courts (along with e\ideiice of reputation,) 
siitlioient c\ idence to entitle the Court to liold that A and B were 
legitimate sisters; Smith v. Trhhift, L. R., 1 P. 1)., oo4. 

(10) Statement in deed of right or custom. — Tli ‘sc a*’e transac- 
tions by which a right t»r custom in question was created, claimed, 
inodibed, recognised, asserted or denied, or which are inconsistent 
with the existence of any such right or custom. The effect of this 
clause is tli.at a recital or otbtu* statement of aivle'saiit f«ict, con- 
tained in any document admissible under Section 13, Avould be 
itself relevant, if the jiarty making the statement tvore dead or 
non-]>roducible. 

(11) Evidence of general feeling or impression of the public relevant 
to the matter in question. — Illustration (n) gives an instance of the 
sort of cases for which this’ clause is mtencled to jn'ovide. The 
object often is to ascertain not so much the feelings or impressions 
of individuals as the general feeling or impression of a crowd or other 
public body. This is to be gathered from the expressions used by 
individuals forming the crowd, and evidence of such expressions is 
admissible, though it is often impossible to call the individuals 
themselves as witnesses. 

(12) Evidence to contradict statement, — As to evidence, admis- 
sible for the purpose of contradicting or corroborating a statement 
admissible under this section, or of impeaching or confirming the 
credit of the jjerson making it, see jjosf. Section 158. 


Ser juii‘ “ l>j a witness in a judicial 

ciii proceeding proceedinf>’y' or before any person authorised by 

when rele\ ant. 7 , ■ t e i 

law to take it, is relevant toi* the purpose of proving, 
in a subsequent judicial proceeding, or in a later 
stage of the same judicial proceeding, the truth of 
the facts which it states, when the witness is dead or 
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cannot be fuiiucl, or is of evidence, 

or is kept out of tlie way l)y the adverse party, or if 
liis presence cannot be obtained without an amount 
of delay or expense which, under the circumstances 
of the case, the Court considers uni’easonable 

Provided 

that the proceeding w as between the same parties'" 
or their ropesentatives in interest : 

that the adverse party in the iirst proceeding had 
the right and opportunity to cross-examine ; 

that the {j[uestions in issue were substantially the 
same''^' in the first as in the second proceeding. 

E vplanatiofi. — A criminal trial or enquiry shall be 
deemed to be a proceeding between the prosecutor 
and the accused within the meaning of this section. 

Previous depositions when relevant. — The pre\ ion's section lias 
enumerated eight clashes of btatcmeiii^, which may be proved 
when the person who mttde them is dead or for other suflicient 
reason cannot bo produced. In tiie present section the qiiC'-tion of 
admissil)ilit^\ depends not, a-' in Section 8’2, on the character ot tiie 
statement and the subject to which it refers, but on the circumstaiioos 
in 'which it w'as made, r/:. ; 

1st, that it was evidence given in a judicial proceeding ; 

that the proceeding is betw*eeii the same ])arlieb or their 
represen tati\ es in interest ; 

that the oi^posite party had the right and opportunity of 
cross-examining ; 

Mli^ that tlie question in issue at the second proceeding is sub- 
stantially identical wdth that which was in issue on the first. 

If these conditions are complied with, the statement of a witness, 
wdio for sufficient reason cannot be produced, may be used as evi<lence 
in a subsequent proceeding. The facts stated must, of course, be 
relevant to the iiiquii'y. 

The Local (Tovermuent has pow'er to direct copies of depositions 
and exhibits to be received in evidence in oertain cases, by virtue of 
Grim. Proc. Code, §§ 188, 189. 
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Provi^^ion is made in Section loH loi testino tlio accuracy and, if 
necessary, rebutting the e\i<lcnce thus admitted. When a witness is 
present, his evidence in a tornier ]udicial proceeding may always be 
used to corroborate or conliadict him. And, if the witness be a party 

10 the suit, his stalennsits in lormer ]udicial proceedings often bo 
rele^ant against him as aihuissions; SoojtiH Bihre Avlnniit Ali^ 14 
B. L. K., App., 8, and see Sections lo5. Clause (8), and 157 : 
notes to section 21 ; C. F. Buhrum'inifan ^ . Panonabwarain, I. L. R., 

11 M., 116. 

In England the answers oi a i^aiikrupt on his ]nil)lic examination 
are not admis&ible in o\idence in ])rucoedings in the same ])anki’iiptcy 
by the trustee against [>arties other than the btinkrupt ; In re Brunner, 
19 Q. B. B., 572. 

A statemont conkiined in an ali[ida^it. rel<iti\e to a pending suit, 
would be made “in a judicial proceeding/’ 

(2) Where a witness cannot be found, or is incapable, or cannot 
be produced without unreasonable delay or expense, his deposition is 
admissible. — The inahility to }uoduce ma\ he either temporary or 
permanent; li, Jbf/nr HosbCDU I. L. lu. 6 Cal., 774. The p^o^i- 
sioiis of the section are less strict than the English law, which will not, 
in criminal cases, admit a former deposition of a witness on mere 
proof that lie cannot be found after diligent search, TatjL, sj 474ii; 
nor e\en if it be shown that, being a loreigner, he has left tlio country 
without any intention to defeat justice. Ujider the pi'esent section, 
if either the witness cannot be found, or cannot be produced witliout 
unreasonable delay or expense, his deposition will, subject to the 
provisoes of the section, be admissible. See M ingress of liidia v. 
Mulu^ I. L. 11., 2 All. 646, for anexam])le of a case where Straight, I., 
considered that a witness whose depu^ition was read he not being 
dead and his e\idence being reasonably procurable this section did not 
apply. See too Qneen-Kuipress v. Bnrhe, I. L. R., 6 All., 224, where 
it was lield that mcomeniencc to the witness and the saving of an 
expense of Rs. 500, were not sulhcieut grounds for making a deposi- 
tion admissible. 

(3) ‘‘The same parties,” i.e., the same in interest not in mere 

form, — The parties need not be absolutely identical ; tlic plaintiff 
in the one case may be the defendant in the other ; and there may 
ha^ e been a plurality of parties in the one case and not in the other ; 
as evidence given in a suit brought by A and others against B 
would be admissible in a subbeipient .■suit brought b,^' B against A alone, 
provided that the sribject -matter of both suits were substantially the 
same; right v. iJor d, TothcDn, 1 A. & E., 8. Where, however, 
one of the parties to iho su])scquent suit is not a representative in 
interest of a party to tlio previous suit, c^idcncc taken in the first suit 
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ito not receivable in the "ccoiuL Thn^, vlujre A wit ion t 
leaving a widow U, 1") adopted (’ under ja .ilk^ed 
executed b> A. J>, the uncle of A, d’cd le,»Miig i w'jvus li in 
fa^our he ha<l executed an (fhUitum-jn’i t<f b\ the U au'. ot ^^!neil 4‘e 
^^as to luue tlic iiMiiageiiienl t)l i>rooert\ during tlie jnira5rjt\ of 
the adopted son. ni whom it to on In^ atioption. K cdopt«‘d 
F subsequently to the adoption of < b\ J). On O's death. I), ^^s tCf 
widow of A and adopti^e mothe»* ot (\ sued E, the \vi(low oi ih 
ignoring F, to e^t^lblish the tact of herluning adopted C under in 
an Hinati- paint from hev Im^baiid. F died and K adopted Gr. In ,i 
suit brought by O llirongli las molh(>r . ud guardian. Ih la lui\e ti«e 
adoption of C, declared in^alid, 11 tiled certain deposit loii’^ ta' witne^«'t^s 
wdio had been examined in the ^uit tilerl t>\ her against K. The High 
Court lield tliat the depi>sitious oud't not to be reecnud. a^ the }daiu- 
titl, the adopted son G. was not a represeuiain e m niteiert of the 
widow E, tlie party to the suit in which the de}H>Mtion^ were xeeorded ; 
Mrin/noi/rr Dabea \. JVioohnnntopn Uahea. 1»> ]>. L. 11. 1. To satisf\ 
the requirements oF this section the second suit must be brougiit bv 
or against a p*U'fc.\ to the liist or a ie})resentati\e of the interest whitih 
W'as his at tlie time of the first trial; Sitituttih I>ai>& Mohehh 
Chunrler Clnu'hei'hafi^ I. Ja 11., 1‘2 Cal. 6*27. 

(^) The questions in issue must be substantially the same.- This is 
not to bo understood as meaning that all the questions in tlie two 
proceedings must be identical in order to make evidence gi\en in one 
admissible in the other. The essential point is that the question in 
issue should hate been so raised in the foiiner suit as to give the 
parties the opportunity of examining and eroSs-examining. If in a 
dispute about lands any fact comes directl> in ksue, evidence given 
about it may be used, under the conditions pi'escribed by Section oo, 
in an action about other lands ; Doe <f. FoUer v. Tltv Bari of Derby ^ 
1 A. and E., 788 at pp. 790, 791. Tayl., j 1687. 

The question^ in issue may be substantially the same although the 
character of the m(]uiry has changed. For instaiice, a witness was 
examined before a Magistrate in a case of grievous hurt. Tlie wdtiioss 
subsequently died, and the charge before the Sessions Judge was added 
of culpable homicide. The e\ idenco of the witness is admissible in the 
Sessions Court; Jf. v. Bochui Mohatu, I. L. E., 7 Cal., 42. 

As to the mode of contradicting or corroborating statements relevant 
under this section, or of impeaching or confirming tlie credit of the 
person by whom the statement w^as made, see jtosf^ Hection 158. 

There is one important class of cases in which statements in a pre- 
vious judicial proceeding are admissible without these conditions. By 
Section 288 of the Criminal Frooedure Code, 188*2, it is provided that 
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in trials before a High C'^onrt or Court ot Session the evidence of a 
witness made at the eii(iuir;\^ before^ the Committing Magistrate may, 
at tile discretion of the piosidiiig Judge, be^treated as c\ideuce in the 
case, if it uas dul;s taken in the i>ruseiice o± the accused; 11, y, 
Aniannlla^ 12 L. L. 11., App., Id. 

So also as to evidence taken under a commiiismn, when British 
subpets are being tried under Section 9 of the Foreign Jurisdiction 
and Extradition Act, cojhes of depositions made or exhibits produced 
before the political Agent of the State, in uhich tiie oftenco is alleged 
to jiav e been committed, ma\ be reeeh ed in certuiin cases, Section 10 ; 
and so ill enquiries ordered ]>3 Government under Section 14. 

Tliere are uuiueroii.^ inst.uices in v\ hi eh express plo^ision is made 
bv law for the admisMon of evidence, not given before the Couit trying 
the case. As to comnibsions to examine witnesses in civul cases, see 
Ch. AXV of the C’ode : in criminal cases, Chapteis XL & XLI of the 
C'ode. As to ideiice to be taken in India lor suits pending in English 
Courts, see 22 Vic. c. 20. 48 tV 49 Yic. c. 74, Appendix. 


^STATE3IEXTS MADE DXDEU «?E(IAL 
(llK’UMSTANf^ES. 

34 . Entries in books of account^' regularly kept 
in the course of business, are relevant whenever they 
refer to a matter into which the Court has to inquire, 
but such statements shall not alone be sufficient 
evidence to charge any person with liability.*® 
IllKsiration 

A sues B for Eupees 1,000 and shows entries in his account 
books showing* B to be indclitcd to him to this amount. The 
entries arc relevant, biu arc not siiliicient without other evi- 
dence to prove the debt. 

JSTote. 

(1) Entries in books of account. --Under the English Common law 
a party cannot prove, in his own behalf, an entry in hib books made 
by kiuiseif. This rule lias been liowover relaxed in favor of Banker’s 
Books by 42 tSt J-3 \ if*, c. 11. In India “ Hubjeot to the provisions of 
the Act a certilit*d copy of any entry iu a Banker’s book shall in all 
legal proceedings b * recei\ed priind facie eiidoiice of the existence of 
such entry and shall be admitted as evidence of the matters, trans- 
actions and acoountb therein recorded in every case where, and to the 
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same extent as. the ovijiiitJ (vU\ nov. ]*\ b'n j'lui''— ihV ]>i5t not 
fnvther o* .1 '* A* 1 JIL 1^01. : 4, < inA'ot Ohlee 

Uniks and () der ]»\ Aet I. ISCK*. ? “2. And 

Conii'- oi E<]nit^ eiu dh^rt lioia;'- ut t»* lx ^ ; A/ ( 

farir tnid< nee oi l]u luatto’s »'* d (’’‘'‘n’ein. JJO A '•)! Vh*. e. 44, 7’'//df ?\ 
§711. The ])Tesent sc^rio>i, \snii*h i- ni n‘n iii*'*’ siti thf ho *r 
Fiance and Ann ri"a. is a M‘]tUMlnMion of tlx lloiii n 1 v . undi i* \Aiieh 
‘‘the pr<tdnct>on i)f a nieieheiit''- oe tn dtsna n’- hotsk oi * cc >iiiAs. 
I'e^^nltirly and fairl\ k<‘pt in the ii'^nel ina3n.e»-, nas d* eii ♦ d pn --innp- 
tive exidejice if proh^ifio) of the jii'^lice oi Ijis t'liini; and ii 

such caso^, the sniipletor' oath of the]' it\ p/h. rn/// flrnu) 

tvas admitted to inakt" nii ilic jih tnf /tfchnio to t de(*n"e in 

his favor.” — § 712. A]x‘’t\ inaA, nndti this '.tetion, co.iooo- 

rato other evidoin'e of a debt heini^ dut‘ 1o him b\ f ntti< \Mv Ua r In 
himself or another, hi his o,\h ])0 )ks, ]n(j‘ 'ded th • hook'> ui< w 
regularly kept in tln‘ conise of bnshuss. 

1\\ Muncliersliaw Bc':onji v. Sew JJhurunt^eif Si itnilntj C oii<pau(j, 
T. L. 11., 4 Bom., 7)70, it held by West, J., that nhev<‘ A nrote nj) 
B’s hooks of acconiit at inteivals of a ueek or afoilnight, (»n infoiuia- 
tion or loose memoranda supplied by A, the books, so written nj), were 
not “regularly ke})t in the course of business,” within the meaning of 
this section. But, supposing it to he shown that the books were 
habitually so kept and were proxierh balanced at tin* close of the year, 
might it not be urged that they were reguLirh kept in the course of 
business ? An accomit book is not relevant to dispros e an alleged, 
transaction by tlie absence of any entry concerning it ; Qifeeii-Litijjref>y 
V. 07'ees Ch tinder Banerjre^ I. L. 11., 10 CtiL, 1024. 

When a Company, under the Indian Companies* Act, is being wound 
up, the books, accounts and documents of the Company and the 
liquidators are, as botw’cen the contributories, prinid facie e\idGiice 
of all things purporting to be recorded therein ; Act YI of 1882, 
Section 198. 

Jumina-wasil Bald papers are not admissible as independent evi- 
dence, but may be used by the person, wdio collected the rents, to 
refresh his memory, or for corroboration; Aldtil (liandra Cltoirdltrij 
V. Naipt, T. L. E.,'l9 Cal., 24S. 

(2) But are insufficient alone to charge any person with liability. — 

This is in accordance with the doctrine Liid down in Bui Sri Kislioi v. 
Bai Han Kihhen, 5 ]\r. T. A., 432, wdiere it was held that “ the jirodue- 
tion of Banker’s books with the entries of the items constituting the 
demand, k(‘-j)t according to the established custom ot .Mahajaus in 
India, is not of ifhdf suflicient fwidence to esia]>lish such a claim, 
strict proof of the debt being required.” Backed, how’cver by the 
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Kiilrv hi pub- 
!i<‘ KH'ord, 
niddo ill pev- 
lorui UKH of 
ilaty eujoiiiKl 
b,v law, wIk'ii 


statements of the ovoditoi* or other credible testimony, they wonld be 
sufficient, as foi’ instaiicc. in Dwarlcd JJo^r Bahoo Janl:ec J)oss^ 
5 M. I. A., NS, where tlu* adniisMonof the correctness by tlie defendant 
was li{.ld ^ut1ieient cMdence to di^jwmse nith other evidence, indepen- 
dent ol tlie plaintilfs account book^, us to tlic existence of a debt. 
See IL ITihunnfitd, I. L. Tl., 1 Bom., 610. Where a witness was 
(Mllcd b> tJie plciintiffito provt^ bankeis liooks, it was iiresimied, in the 
absf'nc<‘ ot cruss-t ‘lamination to the contiary effect, that lie w'as apeak- 
ini> from In'- ov n knowledge iind rt'freshing his memory by looking at 
account'* entered up b\ himself or under his personal supervision ; it 
wa-' therefore held that hi-* evidence tvas suhstaiitial e\idencft in the 
ca'C which did not therefore di^pend upon the* banker’s books alone; 
htvdi'ht iJdn V, Sddf Bdl'lisli, I. L. 11., 18 AIL, 92. 

35. All entry in any public or other official book, 
register, or reccjrd, stating a fact in issue or relevant 
fact and made by a pulilic servant in the discharge 
of his oihcial duty, or by any other person in per- 
formance of a duty specially enjoiued by the law of 
the country in which such book, register, or record 
is kept, is itself a ivlevant fact. 

N'ote. 

By Act XVIT, 1890, 12, Notwithstanding this section no entry 

in any book, register or record made by a crasus officer in the discharge 
of his duty shall be admissible in any civil proceeding or any proceed- 
ing under Cii. XTE or V\i. XXXYI of Code of C. P., 1882. 

Entries in public records by public servant. —Under this section 
entries made by Settlement i )fficers and Village Officials in the record 
of Plights : records b\ a Begistrar oi Births, Deaths and Marriages : 
minutes of meetings whore such minute*- are directed by law’ to be 
kept, and other like documents, are relevant when the matters to 
w’hich they refer are ivlevant. Bee Zdlnri Begum v. Sdkina Begum^ 
19, T. Ap., 157. 

A certificate of guardianship is not admissible under this section as 
a book, register or record; Sdfiheliuuder Mdkojjddlitj<( w Molieudro 
Ldl Path u r. L. IL, 17 Cal., 849. A patwari who prepares a teis- 
khaua register is not a public servant; ” Baig Kath Sing v. Snl'liu 
MdMon, J. L. E., 18 CaL, 584. 

As to the w’eight io be given to ish-na^'isi papers as against satis- 
factory oral eudeneo of uninteiTupted possession, Bdrquh arson v, 
Bivarkanafh Sing, 8 B. L. R., {P. C.), 504, 
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U> Section 87 of the iiuli in < ’ouipau'* P Art, lSs*i, ^ rnp\ of tho 
report of Inspectors, appoiiilra niul‘*r lae Act. luthe itiralni o\ tiie 
seal of the T'orntiany, is a(lin’--‘jjh‘ as r' ih nre tit ilieii (jpin'on. 

Such entries are freijuenkly conclusive proof of the facts re- 
corded. — Thus, the eertihrat of a District t o ii*t ^rantc-d under 
Section 4 of Act XXVri u. lSi» ), eon'4'''.\(‘ ]>. of ot llie irpreseiit- 

ative title of the person to v. f>om it litsl : nvl a eertitleato, 

granted under Part YI of the I>idiau Cdiristian Mrtnlage Act, 1S7*2, is 
conclusive proof of the marriwxee h<iMiio ht*eii xi'al'ouue I : .i certllicate 
of sale is conclusive eviilencc* of such sile uiitler M.uLms Act YI of 
1807, Section 20. 

Weight to be given to official reports. —The following remarks of the 
Judicial Committee are instructive on this subject: “This new dis- 
pute was referred to the then Colh‘ctoi% Mr. \Yroughton. Ilis report 
upon it is dated tlie 7th January It appears tiiat he examined 

the depositions sent to the Collectorate in iHld. and otlau’ documents, 
and he records the facts which, in his opinion, ar<‘ adverse to the claims 
made on the part of the Zemindar. He also reported in favour of the 
title of the Pandarum Yenkataehellum to the office. 

“The Board of Revenue upon iliis report mtele a minute on the 
30th July 1835, that there existed no ground for (piestiouing the 
validity of the appointment of the Pandarum. 

“ One of the objections urged by Maekeson to tlie judgment of 
the High Court was that the Judges had given too much weight to the 
reports of the Collectors, which they described as ‘ ipiasi-judicial 
proceedings.’ It is to be observed, however, that it is the duty of the 
Collectors, under Section 10 ot the Regulation of 1817, to ascertain 
and to report to the Board tlic naiiie^ of the .iresent trustees, mana- 
gers, and superintendents of the temples, and by whom and under 
■what authority they have been appointed or elected, and whether 
in conformity to the special provisions of the original endowment by the 
founder, or under any general rules. They are also, under Section 11 , 
to report all vacancies, with full iufomiation, to enable the Board to 
judge of the pretentions of edaimants, and w^hether the succession has 
been by descent, or bv election, and if so, by whom. The Report, 

23 
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thei-efore, of Mr. M'rout'hton, was entirely within his province, and 
the line of liis duty.” 

“ Tln*ir Lo)*dsbips think it inu&t be conceded that when these reports 
express opinitjn^ on the prhate rights of parties, such opinions are not 
to be regarded as having judicial autlaority or force. But being the 
reports of jniblic oilicers made in the course of dutv, and under 
siatutalde authority, tliey are entitled to great consideration so far as 
they supply information of official proceedings and historical facts, 
and also in so far as they are relevant to explain the conduct and acts 
of the parties in relation to them, and the proceedings of the Grovern- 
ment founded upon them;” Bajali Mutfu Bamaliiuja Setupati v. 
Berianayagam BillaU L. i?., 1 1. A., 209, 238. 

Certificate copies of entries made by the Collector under Act VII 
of 1876 (Land Registration) arc admissible under this section for what 
they are worth; extracts from the quinquennia] registers arc also 
evidence; Sho&lii Bhooshun Bo&e y. Grish (^liundcr Mittcr, 20 Cal., 
940. The dictum of Garth, C. J., hi Sanisioafi Dasi v. Blianpnt 
Sing, I. L. R., 9 Cal., 431 was not followed in this case. 

Boad cess and collection papers are not evidence, se, but can bo 
used only by the person who made them, for the purpose of corrobo- 
ration or refreshing the memory ; Mahoiued Mali mood v. Safar All, 
L L. R., 11 Cal., 409. 

In Leltraj Knar v. MaJipal Singh, T. L. R., 5 Cal., 744 ; L. R. 7 I. 

A. 63, the question 'was whether a statement, made in a settlement 
mhokassi, recorded in the Province of Oudli, where officers were 
directed to be guided by the spirit of the Regulations, but were not 
bound by them, was admissible under this section. The Judicial 
Committee overruled the objection that the precise information was 
not directed bv any regulation, and held, that the entry was statement 
of a relevant fact made by a public officer, and so relevant. This 
ruling was follow’ed in Parhiiity Dasai v. Bnrno Clninder Sing, I. L. 

B. , 9 Cab, 587, 'where the plamtiff sought to put in admission made in 
a suit, in 1818, by the defendant’s predecessor in title. The only 
evidenee of this admission was contained in the decree in the former 
suit, the ordinary part of which was prefaced by a short statement of 
the pleadings, Bnclca* the old piaetice of tlio IMofussil Courts it was 
the duty of the Court to enter in the decree an abstract of tlic pleafl- 
ings. The entry of the admission was, accordingly held to be relevant 
under this section. 

In Suhranianyan v. Baramasivaran, I. L. R., 11 Mad., 116, where 
the appellants sought to make use of certified copies of cei'tain judg- 
ments and decrees, not as constituting the matters in dispute 
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j u (li ca t ( f, h\it ?i':> contaiiiJiv^ >nmin > ot -•t Aumvnti? iiiti<le by praiies 
eoih'rnuHl iti the manat^cnif lit oi ti o pLiuit prope'.tie'' o ul as c\klence 
ol coiiJuct, it %\as ]ie](l tl .A Ua tlacumviii-v v.eitj lUtVun wbie. 

An entry of a tenure in the coininon iin*ler Aet XI of IbAQ, 

iSoction 30, is not, oi itseli, /bro »'\al»uee >1 tiie existence of 

siicli a tcnaie ; Luckhijntn'aiii \- Chmtoiu^dh^jo (ittr *rhi{ncl Oi^^hunuj^ 

I. L. 11., y Cal., lie. 

Chittas iiiadc by Go\ermue il lor iK o^^ll ii-e a«*e merely for the 
int'ormation oi the Collector, and are not (‘wdenoo .igaiiist third 
poibons, for the purpose of pro^ing the Iciinrc or ch.iracter of the 
land; Ham Chundcr Sao v. JJamiCr JJhur X(uu\ I. L. 11., 9 (\u., 743. 

Evidence by Statute. — 3Iaiiy docnnimts are mad' evidence by 
special enactments, see for example Act 1 of 1SA9, s. luS, tis to log 
books, Act XY of 1872, s. 80, as to certitied toikcs of m iniige 
register; and for a list of docniii made o\ideiico o\ Bngi>:i law, 
see the table at llie end of Wills on Evidence (1894). 

36 . Statements of facts in issue or relevant facts, Maiisj,napi.uis 
made iii published maps or charts generally offered ' 

for public sale, or in maps or plans made under the 
authority of Government, as to matters nsually re- 
presented or stated in such maps, charts or plans, 
are themselves relevant facts. 


Alap-i or plans made by Government for prh'atc purposes, or when 
acting in other than a public capacity, ar<‘ nut admissible under this 
section; Jniimajoi/ MaJlicJc v. iJiiHirlainaih Mi/hw T. L. R„ 5 OaL, 
287; llamcliunder 3a o v. Jlansct^dhur Nail\ sup. 

Survey Maps. — Survey officers having no jurisdiction to cnqiiue 
into questions of title, a survey nia^) is not dived evidence of title in 
tlu) same way that a decree in a disputed cause is evidence of title, 
hut it is direct ovidjuice of possession at the time of the survey being 
made; Noho Coomar Das and another v. Gohind (luindcr Boij^ 9 
C. L. Pi., 305. And although evidence of possession at one xiarticular 
time might not be sufficiemi in itself to rai«e a presumption that the 
land belonged to the estate at the time of the permanent settlement, 
yet, coux:>lcd with other evidence of possession, it might suffice to 
raise that presumption; Stjani Lnl Sahu \\ Lucliman Chawdliry^ 
L L. E., 15 Cal., B5B. See too Syama Bmideri Dassya v, Jogo- 
bundliii Sooi((}\ I. Xi. E., 16 Cal., 186. 

As to the presumption in case of maps, see Section 88, j)ost 
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37 . 'Wben the Court has to form an opinion as 
to the existence of any fact of a public nature, any 
statement of it, made in a recital contained in any 
Act of Parliament, or in any Act of the Governor- 
General of India in Council, or of the Governors in 
Council of Madras or Bombay, or of the Lieutenant- 
Governor in Council of Bengal, or in a notification 
of the Government appearing in the Gazette of India, 
or in the Gazette of any Local Government, or in 
any printed paper purporting to be the Lotulon 
Gazette or the Government Gazette of any Colony 
or possession of the Queen, is a relevant fact. 

»rote. 

Recital in Act, or Government Notification. — Dv Section 7 of Madras 
Act 1 of 1867, a recital in any Act of the Governor in Council of a 
public nature is jjrimd facie evidence of the fact recited. The neces- 
sity for this pro\ isiou is removed by Section 114 which would justify 
a Court in presuming the truth of any fact recited in an xict either of 
the Supreme or Local Councils. Sec further Section 81. 

As to tbo effect of a notification of a cession of territory, see 
Section 113. 

38 . AVhen the Court has to form an opinion as 
to a law of any country, any statement of such law 
contained in a book purporting to be printed or 
published under the authority of the Government of 
such country and to contain any such law, and any 
report of a ruling of the Courts of such country 
contained in a book purporting to be a report of 
such rulings, is relevant. 

Note* 

Statement in law-books. — As to other modes of proving the law of 
a country, see Section 45 and note thereon. As to the presumption 
in the case of such books, see Section 84. This section is subject to 
the Indian Law Heports’ Act XVill of 1875. 
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HOW MU( ’H OF A STATEMENT IS TO BE 
FROYED. 

39 . When statement of which evidence is 
given forms part of a longer statement, or of a con- 
versation or part of an isolated document, or is con- 
tained in a document which forms part of a book, or 
of a connected series of letters or papers, oA'idence 
shall be given of so much and no more of the state- 
ment, conversation, document, book, or series of 
letters or papers, as the Court considers necessary 
in that particular case to the full understanding of 
the nature and effect of the statement, and of the 
circumstances under which it was made. 

Notie. 

Only such portions of any statement, conversation, document, &c., 
as are necessary to explain the statement proved shall be received. — 
The old I'ule of Gommou law was that when one party liad put in an 
extract from a document, or asked a question as to a pai’ticular state- 
ment in a converbation, the other party was entitled to haY e the whole 
document read, or to prove aiTything else that was said in the same 
conversation. The inconvenience and injustice, however, in which 
such a practice would have resulted, led to tlic rule being greatly 
nan’owed the Comets in its application: and the English law is 
now to the same effect as the present section. It is easy to see the 
necessity for the rule of admitting only buch other portions of any 
statement, conversation, document, &c., as are necessary to explain 
the statement proved. If it were not for such a rule the mere fact of 
a witness being asked a question about a conversation might i>e made 
the pretext for getting in \'anous stacements which obviously ought 
not to be admissible. Take for instance, a case in which the plaintiff 
sued the defendant for having maliciously arrested him for debt, the 
plaintiff contending that the advance had been a gift and not a loan ; 
a witness for the plamtiff acknowledged on cross-examination that he 
had heard the plaintiff admit on oath that he had repeatedly been 
insolvent, and had been remanded by the Court ; whereupon he was 
asked in re-examination whether the plaintiff had not, on the same 
occasion, expressly stated that the money was ghen, and not lent. 
It is obvious that, though both these statements were made in the 
course of the same conversation, the one was in no w'ay necessary to 
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explain the other ; and that the x)lam tiff’s statement that the advance 
^^'as a oift and not a loan, behig an admission, could not i^roperly be 
proved by him or on his behalf; Prince v. Paono^ 1 X. k E., 627. 
See Section 21. 

“ \Vith regard to letters, a ]>arty may put in such as were -written 
by his opponent, witliout producing those to which they were answers, 
or calling for their production. For in such case, the letters, to which 
those put in were ansuers, are in the ad-s’crsary’s hands, and he may 
produce them, if he thinks them necessary to explain the transac- 
tion,” — TtujL^ ^ 734. 


JUDGMENTS OF ^^OUUTS OF JDSTK^E WHEN 
HELEYANT. 

40 . The existence of any jud^nieiit, order or 
decree, which by law prevents any Court from taking 
cogniisance of a suit or holding a trial, is a relevant 
fact when the question is Avhethcr such Court ought 
to take cognizance of such suit, or to hold such trial. 

Note. 

Previous judgment is relevant where it bars a second suit.— 

This section provides for the cases in wdiich a suit is barred by force 
of the Civil Procedure Code on the following grounds ; (1) that a suit, 
in wliich the matter in issue is also directly and substantially in issue, 
has been previously instituted for the same relief between the same parties 
or those whom they represent, and is pending in a Court of competent 
juiTsdiction in lliitish India, or in any Court of competent jurisdiction 
established by the Governor-General in Council beyoud Eritish India, 
or before Her Majesty in Council : C. P. C. — ^Act XIV, 1882 ; Section 
12 : 

(2) , that the suit or matter in issue has been substantially in issue 
in a former suit between the same parties or those under whom they 
claim, litigating in the same title, in a Court of jurisdiction, compe- 
tent to try sucli sulHcquent suit or the suit in which such issue has 
been raised, and has been heard and finally decided by such Court : 
C. P. C., Section 13: 

(3) , that the relief souglit form.s part of a claim, for whioli the 
plaintiff* omitted to sue in a former suit; or -^vas one of several 
remedies in respect of the same cause of action, for which the 
plaintiff, in a former suit, omitted, without the leave of the Court, 
to sue : C. P. C., Section 43. 
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Unflei* the first of tlic^ ^roniids the order admitting the plaint of 
the funner hwit would foe relevant : in the second and tliird the judg- 
ment. The subject of ‘‘res judicata,” which Englisli Text Books 
treat as a branch of the Law of Evidence and which has giveji rise to 
such prolonged controversy, belongs x^i'uperly to Procedure and is 
now, t>o far as Indian Courts arc concerned, regulated by the provi- 
sions of the Civil Procedure Code. Whether a suitor ought ever to be 
allowed to reopen a <(uostion once decided between him and the defendant, 
and if so, by what limitations the right to do so should be restricted, are 
questions of polic-s' whicli, owing to the intricacy and confusion in 
which the subject is involved, have never yet, probably, received 
adequate consideration. The subject, however, does not belong in 
any proper sense to the Law of Evidence, whose in’ovince it is sinqfiy 
to provide the means by which the ])arties to suits may prove any right 
to which the legislature entitles them. The pr3-.eiit section, accord- 
ingly, is so worded as to carry out whatever may be the existing law as 
to “ res judicata.” 

There is some reason for thinking that the rule as now laid down 
is somewhat stricter than it ought to be, ooubideration being had 
to the poverty and ignorance of the preponderating majority of 
litigants ; especially when we take into account the extended efiect 
given to Section 13 of the Civil Procedure Code by Explanations 
II and III. By Explanation II any matter, which might and 
ought to have been made a ground of defence or attack in the 
former suit, is deemed to have been a matter ‘‘ directly and 
substantially in issue” in that suit. By Explanation III any 
relief claimed in the plaint which Is not expressly granted by the 
decree is deemed to have been refused. In a i*ecent case, {Special 
Appeal 249 of 1881) O-avtli, C. J., observed : I quite agree with 
my brother MItter that this decison, which I feel bound to adopt, 
will be productive of injustice ; but this is no unusual consequence 
of the law of res judicata. Tlie more I see of the working of that 
law in this country, the more satisfied I am that, instead of being 
a beneficial law, it is, as a rule, very much the reverse. No doubt 
it puts a stop to a certain amount of litigation, and it enable^ the 
Courts to dispose of a larger number of cases in a given time. But 
it too frequently bars the door to justice, and operates ’svitli special 
severity upon the poorer and more ignorant classes.” 

A decision is final” ^vitlnn the meaning of the section 18 of 
the 0. P. C. and Explanation lY of that sc^ction, when the Court 
wliich delivered it, could not (except on review) alter it on the apifij- 
cation of the parties or reconsider it on its own motion. The possi- 
bility of an appeal accordingly does not pveNont a judgment being 
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final. An ex parte decree is not final so long as it is open the 
Court to revise it: Nilmoney Singh v. Heeralall Dass, I. L. B., 
7 Gal., 25, and see further Modhitsudun Sliaha Mnndid Brae^ 
I. L. E., 16 Cal., 300. 

It was laid down in Gnju Lall v. Fatteh Singh, I. L. E., 6 Cal., 171, 
with reference to this section, that a former “judgment, not admissible 
under Sections 40 — 44, is not relevant as between persons who were 
not parties to the former suit, either as “ a t ransac tion'’ under Section 
13, or a fact under Section 11 or any other section. In this case, 
in a suit between A and B, the question was whether Cor D was 
heir to H. This question had been decided in a former suit between 
X and A. The judgment in the former suit was held to be not 
admissible. 

A plaintiff cannot use as evidence against his tenant, the defend- 
ant, decrees obtained by plaintiff’s predecessor in title against the 
persons registered at the time of the decree as tenants, the defend- 
ant having been at the time the owner of the tenure by foreclosure 
but not having registered the transfer in the plaintiff s books and 
not having been joined in the suits in which the decrees were i^assed ; 
Bam Narain Bai v. Bam Coomar (Vninder Poddar, I. L. E., 11 
Cal., 562. 

As to foreign judgments, Explanation VI to Section 13 of the 
C. P. Code provides that the production of a foreign judgmeiit, duly 
authenticated, shall raise a presumption that the Court, which made 
it, had competent -jurisdiction. Section 14 provides various restrictionss 
on the effect of a foreign ]udgment in barimg a subsequent action. 
It has not this effect, if either it (a) was not given on the merits of 
the case: or fh) appears to be founded on an incorrect view of 
international law or the law’ of British India : or fc) is contrary to 
natural justice : or (d) has been obtained by fraud: or (e) sustains a 
claim founded on a breach of any la^v in force in British India. 

The effect of foreign judgments and the restrictions subject to 
wliioh the Courts w’ill enforce them, was considered by Lord Black- 
bum in Scliibshg v. TVesfenhoh and others, L. B., 6 Q. B., 155. It 
was there held that a judgment of a Erench Court, obtained in default 
of appearance, against the defendant, who was not a French subject 
nor resident in France, could not be enforced in an English Court, 
because there w’as notliing to show any obligation on the part of the 
defendant to obey the judgment. It was observed that if the defend- 
ants had been French subjects, or resident in Prance, so as to ow^e 
temporary allegiance, at the time when the action commenced, and, 
probably, if the contract had been made in France, the 3udgment 
would have been enforceable in an English Court; but it seems that 
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the obst,r\dti »n nin-.t lx biiilte^ to the Intoipiutat aei <4 Itie c ; 

Siidai Ourihjfd btutfh iUtjah a/ I ntndLni , "lsJ4 ('..070: !• 

L. B., 22 (7ii. 222. Wh*-thoi a rkiMi^ant, In m«ith aFpeaiiiiii to 
defend the iiiit befoie a foiei^n tiikn* li, theoJo undei 

an obliijatioii to obo\ it^ ]udunejit. a mou doubtbil jxj.nt. 

Ooshe jDris&ar Tiittlihone, 0 H. N., ;»0l, i'. an .iuthont\ ni haoi ot 
the ^iew that if he ^ohintaril\. qj^^eais ir<l laht^ tla ehaiice ui 
]udginent in liw ia\oi , lie hoiincl. On the other L.nal a rieiendant 
who appears mereh to ti’y to save ptopeitv. winch in m the braids ol 
a foreign tribunal, can scarcely be said to ippear luluntarilv. 
ft is to be observed that a foieign judamtiit will not. undei 
Section 14 |7>I of the C.P.O. Act XTT, ba^* a '•nil, it it appear^ on 
the face ol it to be founded on an incoirtei \ e**, ui iLteination il law oi 
an;\ law in force in Biitisli India. Tins lule, winch was i.uoied bv 
the dicta oi se\eral .Twdaes «\nd 1 a the taitbut ot Smith's L^aninv 
eases in Dec v. Olitei^ is op^jo^ed to the view < vpie'^scd b\ Luid 
Blackburn in Godard Gnu}, L. lb, 0 Q.B., Ido. S(c also ('asfuq/o 
\. Imrie, L. B., 4 E. A I. A., 427. Tii tlmt imsc the question was as 
to the 'ialidit\ ot a judgment and sale b\ a Fieneh C'ouit of an 
English ship on an instrument executed origmall.v between Enslish 
parties, the French Couit hti\ing acted appaienth under a ims> 
apprehension of English Lav. Loid Black bum obseiV(‘d: ‘ We 
think the in<iuiry to be, first, w'hether the subject-matter w'as so 
situate as to be within the lawful contiol of the State under the 
autliorit;) of which the Court sits : and, secondh . whether the Sovereign 
authority of that State has conferred on the Oumt juiisdlction to 
decide as to the disposition of the thing, and the Coint has acted 
within its jurisdiction. If the-e eoiidition-. are fulfilled, the adjadiea- 
tion is conclusive against all the w*Qiid.” The piinci];)ler. ni which 
an English Court will enforce afoieign judgment are further discussed 
in. Bousillon v. Eousilloii, 14 Ch. D., 351. 

As to the mode in wiiich judgments, ice., are to be proved, see 
Sections 76 and 77. As to the presumption raised in the case of 
any record or memorandum of evidence, see Section 80, and, in the 
case of a judicial record of a foreign country, Section 86, 

41. A linal judgment, order or decree of a com- Jua^mnUin 
petont Court, in tlie exercise of probate, matrimonial, jmisaivtion.'’ 
admiralty or insolvency jurisdiction, which confers 
upon or takes away from any person any legal char- 
acter, or which declares any person to be entitled to 
any such character, or to be entitled to any specific 
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tliuii*, not cis Ai>ainst an> specified peisoii but abso- 
lut(h, IS lele^cuit A\beii the existence of an-y such 
h_,al thuaifei, oi the titk of iii^ such peisoii to 
ui\ sidi thnn, is iele\ int 

Su( h ]udi,iiieiit, oi del , oi dei lee is coiiclusTS e pi oof 
til it in\ hL,al fhciiactei ^^hlch it coiiteis accrued 
at the time uheii such lud^meiit, oidei, oi decree 
(aim into optiitioii 

th it iin leL,al diaiactei, to uhich it declares an-y 
siuh ptison to be entitled, acciued to that person 
at the time when such yudi'inent order, oi deciee 
dtchus It to Ikue ucuiecl to that person , 

th it ui’y lei,al character uhich it takes aua> from 
am such person ceased at the time from Mhich such 
]udi,ment oidei oi deciee declared that it had ceased 
01 should I ease 

and th.it am thnn, to w hich it declares any person 
to be so entitled uas the piopeit'y ot that person at 
tilt time from which such pidgment oidei oi deciee 
decl lies that it had been oi should be his piopeitj 

A final judgment of Courts of probate, matrimonial, admiralty 
or insolvency jurisdiction is conclusive proof of character or title 
declared — PioMsioii is hcie inidc ioi the much debated subject oi 
th< iiid^uunt n tfm i phi i c which lias been used m English 
Coinfcs uiot ih di^s with iccmate appieciation oi ito history 

and iticainn^ ) ti> denote ccitim -jud^^meutb which aic coiiclusiae 
lui onl\ as ig iin^t the pailics to thfm but as against all the woild 
V’^ to the mittcis i bout which uch jiidv^mcnts could be pionouneed 
uul the ( oints. who wcie (ompetent to pionounce them the -judg 
ments ot the C auits haae exhibited some liesitation and conti inet> 
it opinion Souk judgments decl n atoia of status haa e been le.,, aided 
a-, puLnunts i tnn and coiiclusiae is agonist ill the world nies 
3^<cti\( 01 Ihf ciiiiictei oi tht piocfidings in winch theo woit 
obt niK d md the ti ibun il b\ winch the> w ei e cleli\ ei ed For instance, 
decisions oi the oidinai\ Oouits on questions of legitimacy and 
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wloptK u 1 i\i licu <jii V { Iti IS lull li j I 

I L ]ud*lU l is ) i 11 1 It is ils \] i tti 

t is( s this < ik t 1 Is 1 ill 1 ’T t jii 

Ihc Instils u I 11 IS i ti i Lni iit sit 

md t lucid iti M s IJ 11 s 7 i t w / / 

in (7 r/r \ // / iM 2 M U < 1 271 11 i s 1 I 

(pi^t 2SS) c 111 t li tint t] Isle 11 i 1 - i d 

condiisisL Olds iiiis* tin p itc i l t c si rl i i i 

thenj 2 sulijcct tc cell i u t ] t n ssh ^ h i i ^ jf 

pj itisc liw uid ti t li It s i lit t i Ji 1 

^cnti ills t lit 1 1 j lit I th m T .,1 i iil 1 in t ^ 

2 i-itni«- ol the I irtt-t li 2 i^ t \\] 1 h til t ^in ll 

»,(n nils n t nii]ii t t t ii i ii t j iit ici I i it i i t 
Iht ]iid^uicut uiin t th tit inn tU [it 
Kanhij i L ( Jl \ I nJ i 'tin 7 Siit^ \\ 1 I iv I 1 il i ^ »s 

wheio tlie iibjrtt is hni tt tls isilti Ils I oil ( 1 

lefeieiift io the iiillhriich Is Ih itxl Cl i 1 T 1 n 1 ( iiin 
the pie ent Act the tills ]ii<l^riunt> t ssh ii ill tl sv ill i tints 

n[)})Os( d to bf 1 [lilts iiid ssliith jh iniist i snlls t iieln is u tl t 

pissed bs th( Coiiits and on tin sub] cts ]ctihcl in tht sect u 
Tndpiinnts clccliiatcis ol stitu pis-,ed bs i C ouit ci ising ms 
othci tiiiisdiction suth isouhniis dtcuts detlu ittis oi ilrptionoi 
legitimics smU not bt operitise txtept igiinst iht putis t'> tnt 
ludginciit tnd then lepicsuit itiscs isp'osidtdbs Stetum 4U 

Probate of Hindu Wills. — So lu is it^iids tht tlitcts oi i ^lant 
ot Piobatt ot Ilmdn \\ilis this is an iliciition ot the lis\ as 
pitsiousis luddosvnbs the Comts In ShitoLthi }>al I i D is 
1 L L E {() C ) 24 Not min T i tiled that int at piobitt ot 
1 will in the r ise ct Hindus conltiud no tith on in exccutoi but 
that he dense', Ins title hom the ssill it^'Clt ml tint piobitt w i-, 
esidtnce ot his titlt ouls so fii as i lecice ot the < suit stinting 
It ssould ht n between the [aiUts ind those puss te the suit 
in wlnth tlic deciee w is uiidt Piobit i now esuteiite of the 
executoi s title ir^iiiist all tht woilcl but it must be lemeiiibcied 
that a Hindu executoi his not ntces'>nils the sime powcis as me 
nuclei Tn^hsh 1 iw iiul tint ht is not em[>jsscicd to slienate except 
ab dnected bs the will oi as neeessittted b> the cise ^ntnaii 
Jaijlali Dell s ShihmiU Ohatfetftf 2B L B lO C ) 1 

Tins section is ipplicible to pi ob lies giauieil puoi to the passing 
ot the Hindu "W ills \ct, (-rniJi (hundt} lloij \ Liotighlon^ I L 11 
14 Cal , S61 

bectioub lb7 and 190 ot the Indian Sutccbsion 4.ct lb6o, enici 
that no light as executoi oi legatee undei a Will oi to ans part 
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of tile jiiopcity of an intestate can be established in any Court of 
Justice unless a Court ot competent jurisdiction ivitlim the Province, 
has granted Piobatc or Letters ol Administration. Tliis is modi- 
fied by Act XIII ol 1875 as to Piobatcs and Letters oi administia- 
tion granted alter the 1st April 1875, which, unless otherwise diiected 
by the grant, ]ia\ e effect throughout the whole of Bjitish India. 

Orders under the Indian Companies’ Act, 1882. — Another class of 
orders, ^\hich are conclusi\e as against all the world are orders made 
upon a contributory under the Lidian Conipaniec’ Act, 1882.’’ By 
Section 155 of that A.ct, such an order is conclusive evidence that 
the moneys ordered to be paid are due, “and all other pertinent 
“ matters stated in such order are to be taken to be truly stated as 
“ against aU persons and in all proceedings, whatboevor.” 

The words “order or decree" m the last three paragraphs were 
added by Act XYIII of 1872. 

42 . Judgments, orders, or decrees other than 
those mentioned in section forty-one are releyant if 
they relate to matters of a public nature relevant to 
the inquiry ; but such judgments, orders, or decrees 
are not conclusive proof of that which they state. 

Illustration 

A sues B for tresp^-ss on his land. B alleges the existence 
of a public right of way over the land which A denies. 

The existence of a decree in favour of the defendant, in a suit 
by A against C for a trespass on the same land, in which C alleged 
the existence of the same right of way, is relevant, but it is not 
conclusive proof that the right of way exists. 

Judgments relating to public matters are relevant but not conclu- 
sive. — This cori'esponds with the English law oaa the point. Such 
judgments are, in fact, admissible as evidence of reputation on the 
matters in dispute — TaifL^ § 1683. Bentham considers that res inter 
alios jndicaia ought to bo admitted and its value considered by the 
jury ; 3 Benth Jud* Evid,, 431. 

The nature of a class of tenures, Ghaiwali Tenures in Bheer- 
boom, and the effect of the permanent settlement thereon, would be 
a ‘ public, matter’ as to which judgments, not between the parties, 
would be relevant under this section ; Rajah Nihmni Singh v, 
Bakranath Singh and Secretarg of State for India. L. E. 9 I. A., 


Judgments 
relating to 
public matters. 
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SECS. A2&43.] JUDGMENTS OF COUim OF JUSTICE WHEN 

RELEVANT. 

174. Where it was a question w lie ther a custom existed which allou ( ‘d 
a raiyat to sell his holding, it wa-^ hekl that a ludgment oi tlie iJit^h 
Court as to the tianslerabihtv oi '.imilai teimrt.s ui an ad]oiniDg 
village oi the same peigiiimali wa‘5 atlmi'^siblc . E. Dahfli Ji\. (hi ,uffcr 
IIui>6al)i, I. L. E., 23 Cal., 427. 

In llama banii v. Appaou, 1. L. li., 12 Mad., D, d liUd that 
judgments in a claim h\ the trustees, oi a temple io moii< y alleged 
to be due from certain lands w'd-e^r^levTint as rtlaiuji^ to mattei« of 
a public nature. 

In Bamebluir EcrJuid Ntfraia \ . iveo/y Btharl Burial , L. E., 

6 I. A., 33, evidence ot proceedings, it... crunmal pi occe dings and a 
razinania come to, in con^.equence , hetueen othc-i. j irtu s, \\a« 
admitted in support of a pif sumption of a b ofal iichi to i nio\ the 
water in dispute. 

Decrees in Chaiicerv betuecn other jiartios ,ut adiudted in bud 
cases to explain the character m which tiie p:>ssessoi (.n]o^ed the 
lanel : they are not conclusive as to the right. Darter e. Loivpih^^ 
1 Bing., (k.C.) 606, 

43 . Judgments, orders or decrees, other than 
those mentioned in sectioiib forty, forty-one and 
forty-two,'^' are irrelevant, unless the existence of 
such judgment, order or decree, is a fact in issue, 
or is relevant under some other provision of this 
Act.'"' 

lUuUtxaions. 

(a } A and B se]iarately sue G for a libel wliicli reflects upon 
each of them. C in each ease says that the matter alleged to 
be libellous is true, and the circumstances are sucli that it is 
probably true in each ca^e, or in neither, 

A obtains a decree against C for damages on the ground that 
C failed to make out his justitieation. 

The fact is irrelevant as between B and 0 
(b} A prosecutes B for adultery with C, A’s wife 
B denies that 0 is A’s wife, but the Court convicts B of 
adultery 

Afterwards, 0 is prosecuted for bigamy in marrying B during 
A*s lifetime. C says that she never was B^s wife 
The judgment against B is irrelevant as against G. 


Wli.it jarlg- 
mi-iit'-, Av , arc 
not 
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(r A prosecutes B for btcaliiig a cow from him B is con- 
victed 

A, afterwards, sues C for the cow, which B had sold to him 
before his conviction As between A and C, the judgment 
against B is irrelevant 

(d) A has obtained a decree for the possession of land against 
B C, B’s son, murdei’s A in consequence 

The existence of the judgment is relevant, as showing motive 
for a crime 

(e) A is charged with theft and with having been previously 
convicted of theft The previous conviction is relevant as a 
fact in issue. fJc/ III of 1891, s *5] . 

(f) A is tried for the murder of B The fact that B prose- 

cuted A for libel and that A was convicted and sentenced is 
relevant under Section 8 as showing the motive for the fact in 
issue HI of 1891, s 5] 

(1) Having now disposed of judgments which render tlio matter 
res jucUaaia between the parties, judgments which from thoir special 
character are conclusive against all the world, and judgments which 
as relating to matters of a public nature, are relevant, though not 
conclusive, between strangers to the suit, we come to the general rule 
of exclusion, that all other judgments ai'e irrelevant. To this 
rule, however, there is a highly important limitation. A judgment, 
though inadmissible for pro\ ing the truth of what it asserts, may be 
\ aluable as evidence for some other purpose. Its very existence may 
be a fact in issue, and then, of course, evidence of it may be given : 
or it may be a fact relesaut within some one of the classes of relevant 
facts given in the Act, and then, again, evidence of it can be given. 
For instance, tlie question is whether damage has been occasioned to 
A m consequence of the negligence of his servant B in injuring C’s 
liorse. A judgment in an action in which 0 recovered damages 
against A for injmy occasioned to Ms horse, is concMsive proof 
against B that C did recover such damages, So, again, A sues B for 
malicious prosecution. The judgment of a Court by which ho was 
acquitted is conclusive proof against B that he was so acquitted. 
This rule was laid down by Mr. Justice Stephen that all judgments 
are conclusive as against ail the world of the existence of that state of 
things wMch they actually effect, when the existence of that state of 
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tlimcfs is vele%aiit ov in is^ne; Shjh. Ait. 40, But Midi » 

■juilijuient is nut tulinis^iblf* lo., Hnr|)n-<‘ i»jt poAiiiL thu tntr ui 
^^h^Lt it a -"i-j t". Tor instxh«M*, in a tli >»•» *>1 \ tnr iur^f r\ « i X, 

j jud'^ineiit of tiu* ('i\il ( uni't ihnliu^ tlnl tin -iL’ii.r it’( tni \ *S'U* 
iuri/ts] and (lir< clini' j ]iru'>»M'ntti>ii, o •. »‘M«i»ins ui {!,< 

torcein ; (tot/KH i lnuith r \. I. L. IL, fl <’tL, ‘247. Sis- 

tuu (hijju Lull \. Faftcli LnU. T. L. B.* 0 (\il. A r* 1^42. 

B\ Section 137 of the H'^il Pi'nfvdure ru<V. i Ci\d Ctani iai\, oi 
its own ticctn’d, oi* on ajj^linatiun uf <in\ <4 tiu* l^artit', ^uppuited by 
tin* necesvary athdaxit, vnid for lljo record ot .an other ^nit or procecfl- 
iucf, either from its own leconl-' or ftom tin\ other Toart. .anl iinpeet 
the '-anie. The section. Iiov, ever. |»eoMde-^ that iiothiiiu theivin {*(>n- 
taiiied shall ho deoiaod to enahle the Toiivt tt» n^-e in (evidence an.x 
docmneiit t\hich under thi' Act xtuuld he iinduii-‘-i!*le in the 'Uit. 

In ItaijNiidfhj JiUU \. Kniltaami}}^ TatltiUKtujifa^uhu ,kj'S\. H. i»., 
423, tlie Ju(lj»es considered the doetnne, laid down in the Enidi-h 
Courts, that a conviction b.N a Magistrate, wlio hts ]nrisdiclion cner 
the sub]ect-matter if no d<‘iects .i]>rear on the* taee ot it, cuncln''i\e 
evidence ot the tact'^ stated in it. See TltiHidti KihuniriL 1 B. ct 
B,, 482. 

It was provided b\ 11 tV 12 Viet. e. 44. ; 2, that no action shall 
be broui(ht against a ^higistrate for a wTontr done h> an\ order made 
by Inni until after the said ord(‘r has heen 4 iiashed. Tlii" might has(* 
had an important bearing on proceedings aeahista MarUtrate govern- 
ed b.\ Act XVITI of IHoU, but Si‘otland. V. J., consideied that the 
Enelisli rnlines had not established the absolute cuiiclusi\eness oi the 
tiiidiug in a ^Magistrate's conviction or order, and th.it. at an\ rate, the 
doctrine liad never been enforced in this countrs. 

Under the present Aet there can, it would seem, be no question 
that t\ [Magistrate’s order, nin'e\ersed, would not be cnnclu4\e ot the 
facts stated therein as against a ])artv suing him in res})ect oi sucli 
order. 

(2} Though a •judgment ma> be iividuiissible tor the purpose of 
proving or disproving the facts to which it refers, it may he rele\ant 
either for the purpose ot pioviiig that such a judgment was made, 
supposing that to be one of the fact', in h’sue, ov ns ^upi'il.'S ing niotivts 
as in Illustration id), or as explaining the relations of the parties, or 
under any of the pro\isions ot the Act to relevant facts. Thus by 
Section 54 (poi^i) the fact that an acensed j-^erson has been previously 
convicted is relevant in a criminal procceiling. So too a judgment 
may be admissible for the purpose of proving a previous conviction 
against a witness and so discrediting him. Roe pnut, Section 153, 
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Fraud, collu 
aioii aiifl in- 
conipeteiic} 
of Court, ina> 
be pi O’, ed 


Opinions of 
ospert-^ 


Judgments are sometimes relevant as admissions. For iii'^tance, A 
-^nes B, a carrier, for goods delivered by A to B. A judgment re- 
co\ ered by B against C, to whom he had delivered the goods, is an 
admission by B that he had them ; Stcph. Arf.^ 44. 

44 . Auy pai’ty to a suit or other proceeding may 
show that any judgment, order, or decree which is 
releA'ant under section forty, forty-one, or forty -two, 
and Avhich has been proA'ed hy the adverse party, 
was delivered by a Court not competent to deliver 
it. or was obtained by fraud or collusion. 

N'oto. 

How a judgment may be avoided. — This is somewhat wider than 
the r.nglish law. Tn England a stranger, against whom a judgment 
ife (.itfered in e\'idene<‘, may always avoid it by showing that it was 
obtained bv fraud or collusion. Whether an innocent party to the 
judgment may prove in another Court that it was obtained by fiaud 
is not equall> clear, as it would be in his power to apply directly to 
the Court, whicli pronounced the judgment, to vacate it: but a guilty 
pai*t.\ would certainly not be allowed to defeat a judgment by showing 
that he had practised an imposition on the Court. — TaijL, 1713. 

This point is not referred to in the present section ; a party to a 
judgment, who endeavoured to avoid it by showing that it was pro- 
cured by his own fraud, would, no doubt, be precluded from doing so 
])Y the rule tliat no man can take advantage of his wrong : 
Bumsey v. North Eastern Baihvay Comimny^ 14 C. B., (N. S.j 641, 
even if he were not estopped under Section 115. The section, how’- 

er, clearly entitles an innocent party to a former action to show that 
the judgment in it was obtained by some other person’s fraud. 

Tlio words not competent ” here used mean not having jurisdic- 
tion: Kettilamma v, Kehq^pan, I. L. E,, 12 Mad., 228. A purchaser 
of land may prove by virtue of this section that a previous decree as 
to the same land in favour ot a mortgagee w^as obtained by fraud ; 
Nilmony MoohJtnpat^hya v. Aimunissa Bihee, I. L. E., 12 Cal., 156. 


OPINIONS OF THIRD PERSONS WHEN ■ 
RELEVANT 

45 . When the Court has to form an opinion 
upon a point of foreign or of science or art,® 
or as to identity of handwriting, the opinions upon 
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that poiut of pevsijiis bpeoially skilh-d in such foreiuni 
la^^^ sfieucC‘ or art, pjr iii questimis as to identity of 
liaudwritinp'] are relevant I'ar-ts.'' ~ArfXVTTL IS7-2. 
K. 4 . 

SnoJi persons are called experts. 

Ui) The qiiesiiun ib, whether ihe Ueiith *»! A w.i*^ etuibcA by 
poiboii. 

The opinions of expert lo the proihiceii in the 

poison by which A i**’ supposed rf> ija\e died, ure i*t*jevant. 

\h The question is, whether A, at the time ol doing a 
{‘crtaiu act, was, by reason ot luisoiuidness of mind, nieapable 
of knowing the nature of the aci, or that he was doing what 
was either wrong or contrary to law 

The opinions of experts upon tlie question \Nhether the symp- 
toms exhibited by A <'oininoniy show un'^oundne'S of mind, and 
wdiether such unsoundne^s ol mind iisuany renders peisons in- 
capable of knowing the natui*e of the acts which they do, or of 
knowing that what they do is either wrong or contrary to law, 
are relevant. 

( c , The question is, whether a certain document was written 
by A. Anotlier document is produced which is proved or 
admitted to have been wTitteu by A 

The opinions of experts on the question whether the two 
documents were \M*itteii by tbe same person or by different 
persons, are velewtut 

Note. 

(1) “ Foreign haw” would, it is apprehended, include usages and cqb- 

tpms ot a toieign country Jia\ing the force ot law. Tn England it 
has been doubted whetiier, on a point of Foreign law, the Court was 
at liberty iWif lo coubiilt foreit»n law books, except so far as thev 
have been introduced by counsel in their armament; foreijJii laws 
and customs must, it is considered, he proved by calling an official 
or profehsional person lo ^ive an ojnnion about them : nor in England 
can the law of a foreign country be proved even b> a jurisconsffit, 
if he hab acquired Ids knowledge of it solely from study at an Univer- 
sity in another country; Bristow v. Seqiieville^ 5 Ex., 275: 19 L. J., 

25 
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Kx,. Ip in. iorr- nt L. It., 1 P. !>,, 09. These expciHis 

m e* m •"■* h" cl ralhoiity id the Com*t, and the Court, 

rt i- .. e*--..’;. explanation, may construe them for 

>N/r. ?7 7., JW., 49. Such a person^ opinion would, under 
tiiD t - Ac^. h'* vain a^ tha^ of one specially •^killed in the 
in dt<M. IWt it w iiltl rot ]»f‘ o^scnthil to call him, as, by Section 38, 

•-t tMinnits of 1 tw 1 1 r\ hocks and rcpoit'^ are relevant; by Section 
Tib ti ♦ I jwA nv'Y rtfor tu am’ such book tor nifoimation ; and by 
bee*i n Coa.: is ,0 presume any <iach book to be genuine. 

Thn h %v p* a f"r< .^n ccuntr^ i- a matter of fact to be decided on 
tp t.Md ir-t ► jtvoertes practisino there, but it the}’ refer to a 
Ct\b^ Pir C“u.t in tv oxamhie it; iloncha v. Miiriettn^ 40 C. & D., 
r.48. 

In (fit \. huric, L, P., 4 L. & I. A., 427, Lord Blackburn 

observe 1. “ All that can be inquired ot a tribunal ad]udicating on 
,) ipK'stion oi nu.'icii law, is to recehoand consider all the evidence 
as to it v,i a'u is ava’luble, and bond fide to dctcimine on that, as 
ueVi {‘s It cni. v.li.n the ioreign hiw is. If from the imperfect evidence 
prodjw* d 1 (‘trie it. or its luisappndieiision of the effect of that evidence, 
a injs+ak' i' n.aile, it is nmch to l^e lamented, but the tribunal is free 
from .d*iii< P a beetroi 14 ot the Civ. Pro. Code, 1882, however, a 
loreion jndeineni muv be impnemed on the ground that it is founded 
on an iui'orieet riew ct international law or ot any law in force in 
r»ritish India. 

By 22 ^ 23 Viet. e. t>3, ulien an action is pending in any Court in 
Her Hahs-ty’s lioniinions, the Court may, if it deems it material to 
ascertain the law ui any other p‘ut of such Dominions, cause a 
case to b<* ju’epared and remit the case for the opinion of one of the 
supeiior Couits of such other part, jii’aying for the opinion of the 
Court upon it ; a certified opinion ot such Coui't is given to each of 
tin and eith(*r of tht‘m may ask the first Court to apply it 

to the cT.se. 24 Viet. c. 11 makes a similar provision im tlie case of 
any foreign State, uith which Her Majesty is pleased to enter into 
a convention for the mutual ascta'tainmcnt of the law of such State 
when picudt*d in any Court in Her Majesty’s dominions aaid of the 
law, as administered in any part of Her Majesty’s dominions, when 
pleaded in the Conrti> of such foreign State. See Appendix. 

(2) Science or Art” must be taken to include any branch of learn- 
ing, or any application of means to an end, which requii’es a course of 
previous habit or study in order to obtain a competent knowledge of 
its nature. The “expression,” says Sir J. Stephen, “includes 
aubje^jis on which a course of spooial study or experience is necessary | 
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to tlie foimatlon of an ojiuion. ' A^t. iO voulJ embrace .-peciul 
trades and pioicsMon .5 c.f/.. commercial men m* y be ralied t.q la ji 
particular exprefc^sions in a le:tor ua 1 cummeieid tuu^cc*'. b's ubo. 
the genuinenc^> oi lj pui?taidii: vk} be pioved ia ti.e o[iJiiion oi a 
(^lerk of the Post Ollke : tJ'O, the opimoii ol mihtaiv utiic^ 1 ziia\ 

be given on a c]ue^tlou ot militar\ }‘iaeuce: ol nanu'alkrs tw lo tin* 
power of fish to oveioome ob^-t jcIl^ m a -.lieoin : ot enLfhie**]*^ to 
the elloct of an tuibaukmeiit lU ehnlmu' up a iieri^our : ol a person, 
whose business it had ircqiieuth been to c-tim.ite claiidge'* eru^'r-d bv 
the laying out of vailuuy>, to fhe clfect on the leatal ui j building 
of laying out a luilway witliiii a e< itaiii di'-tanee ut it ; ot scal-enjraver^ 
as to the quobtioii wiiethev an im}»rf ^*^1011 wa- made horn an uiiginul 
seal or an impression : of artkt« as to the gcnuinciies*' of a pictaie : of 
antiquai’ies ao to the dale ot anei« nt hand\M*itini:: ol an c-ugi’aver, 
who had heeii in the habit of examining minute Iniea on ])apti% as to 
whether a document eonttdned originally eeitviin.xieneii mrrk-i, Wideh, 
it was alleged, had bcf‘n rubbed out and uiitiiig subatituied in tueir 
blond. It may ^ometime^ be ditHeult to say whether u mattei iiuolves 
“ a 3 )omt of soienco or tirt,’* and, eousequentlv, whether the opailons 
of exxierts ujjou it are reletaiit. Tin 10 ,iie coutlictme decisions, tor 
instance, in the English Couits, as to whether the ox^miou of brokers 
as to what is a material concealment in etiecting a policy, or what is 
the duty ot a broker under paiticular circumbtance.-, can be lugarded 
as the opinion of expoits. The tost, under the present section would 
seem to be whether the point to be decided involves special aequaint- 
aiKic with a particular subject, or wdiether it is a mere question of 
legal or moral obligation about wliieh one x>eroOn is as good a judge as 
another. Thus, a skilled witness may be asked wdiether by the rules 
of the Jockey Club a man may bet against his owm horse and then 
withdraw liim, that being a question of the science of racing : but he 
might not, it is appreliended, be asked his opinion as to the abstract 
morality of that proceeding. 

In Bowley v. London and Knrtli Weshnni Raihcay C/o., L. E., 

Exch., 221, a question arose as to probable duration of certain 
person’s lives and the price of an annuity, and the evidence of an 
‘‘ accountant,” who w^as not an actuary, hut w’lio had x>ersonal acquaint- 
ance writh the mode in w’hich insurance business w^as conducted, wms 
held to bo admissible. He referred to certain tables named “ Carlisle 
tables,” and used by Insurance offices, as to duration of life and price 
of annuity. The ai*gument turned on the question whether the 
* knowledge ’ 'must be not only x^ei’sonal but iirofeshional, fc^ee also 
Vavier v. Boehm, 1 Smith’s L. C., 555, (7th edii.) ; Basse, r Feemge 
Case, 11 Cl. & Fin., p. 85, at page 134, (overmling Wiglitman, J., in 
E. V. BenU 1 C. & K,, 97,) and Bristoiv v. Seqneville, 5 Exch,, 275. 
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Wiiii to tlu* t.(iniissibilin in o\idenee of the opinion of a 

imHlleul man to the state of mind of a prisoner when on his trial 
tor tiu alleg'd ( tfeo<*(‘. the iolhmiim (piestion was ))Voposed to the 
Knjrii‘-U -Tnd^os 1 a the Ulonsf ftf lajads : '•* Can a medical man, con- 
\ers*nit \\ith the (Usaim insanii\, \vho inAor saw the prisoner 
pieMoas]\ to the tnai. huf tMio wa^* present dining the whole trial 
• nn tie* exaiiiiiiation of ell the vMtnesses, be asked Ills opinion as 
to the state oi tjie p.isoiter's iiiijid, *at tlie time of the commission 
v)f toe aileoMl euhie, or his opmtou whether the piiscmer was conscious 
et the tiuv‘ <d d< im, Tlie .at tint he wa-, acting contrary to law, or 
w heUier li* wd" hihuinhie nial. . atA, and what, delusion at the time 
T > toe q a-st.oii t . is pro]K)'< d, the iua]orit,^ of the Judejes returned 
t ia tnllovs vvj, ^n-.wer : '* \\ e ihnik the medh-al man under the cirenm- 

slai't . ’ip[> 0 '‘t d. i aiinoi in -liiune^,^ he a^ked his opinion in the teims 

aore Aattd. lai m-e c.u h ot tho-e questions inxohcs the determina- 
tion ot the truth ot tliefact^ deposed to, which it is for the piry to 
decide, and the questioii^ «uv not iiare quostion» upon a matter of 
science, in w'hich ca.w* *i*cb evidence Ih admissible. But where the 
tiicts are ixt Iniitted or not duquitcd, and the question becomes substan- 
li.dh oiiC of ccichco only, it may be conveiiieiit to allow the question 
to be [mt in that, gmeial form, though tlie same cannot be insisted on 
1 , a untlU r or nt;ht;’' 'JrXatjlii Cn*c, 10 Cl. A Fm., 200. 

Cndcr tlu* pn hti.t sicthiu the question might be thus put : “ You 

h.n e ht'.o’d tht xMiiptouis said to liavc been ediibited by A : supposing 
a person to exhibit tho^e symptom^, what \vould be your opinion of 
Lis mental condition?” 

In Englisli and Ana ricaa Chairt-? a witness, wdio has liad oppor- 
tuiutie-^ for obst i'\ iag the dem, aiuu' and habits of a person, whose 
^auity m qra ludv b** asked ins opinion as to that person’s 

s,nnt%. Tht inV'^t at Act dot ^ uol provide for this ; the witness could 
s]>eak tally usdo the <‘iiarrtctor «»f the demeanor or liabits as indication 
<d Scanty or the re\*rse. 

A person specially skilled” means, it is submitted, any person 
who, from Ids eiu uuistances and emidoyment, possesses excep- 
tional means ot knowledge, has given the subject particular con- 
sideration, and is more tliau ordinarily conversant with its details. 
A for instduce, whose business, amongst other things, it 

w’^as to scriitini/e the handw’riting of dillerent people and to detect 
points of resemblance or \ aiiety, might give an opinion on a question 
of handwriting, although his “special skill” was something short of 
tliat of a drst-rate expert. If he has any special skill,” his opinion 
is relevant : the degree in which he pos-sesses such skill, and the conse- 
quent value of his esideuee is, of course, matter tor comment, but 
the admissibility of his evidence does not depend upon it. 



SEC. 45 .] nPINlON> OF TUIRO PE^vSo^^'\^ HEN ItEEEVANT. 


Comparison of handwriting. — J>\ S(‘{*tioii To. in ookn- to 
the gemiinoness ot a signal uiv, am prf>\o{l skniatiiir “ im\ Ik* f oio- 
pared with the one \\liicli is to he prnxed:' n ^\nl{i(^ he . J1 )v ahle, 
therefore, to put the (locimieiits into the iiands of ;♦ eoiujiettnl s\ li 
and desire Inm to indicate the ])oints oi ies(‘iabiane<* or \anf1\ : Ai( nn 
V. Fubucli, F. A F., LFi: S. C., 9 Jur.. jN.S.j Too. 

3jy the Eiiglish ('ominon law it u.is not as a rale allow ihle to ]Hou 
the handwTitiiig of a part^N to a tioenment In a (amipaj i*-on hot ween h 
and others, pio\ed or admitted to he his; hut sueh eoiojatusou iingal 
he made it the dueuineut*., with wiiah th< di'^pnled dasam los v\t‘re 
to be compared, were already in eMdnnee in tin* , i>o/ o. . .a 
V. Neivtoii, 6 A. 6: E., 514, and prmed or aduntled t(» ht .u nanM 
writing ot the '^uppo^.v I wn*ih-r. In th<' - niic wa , .a ten- 
monts, proved to ha\( hoeu u-i:'ila h ki ‘pi. might u loni*,. ^ i Wu.i 
a disputed imcicut doeameiit. 

In the Fit.wiilit r FLcrat/c ( no< , lO Cl. tv Fin., 10»K a., liisot v or n 
tranks at the Post uliiee, who had giv it expeih in i ni haisiwniiiig, 
was called to prove the identity or the sigiur ot <v <li^pute<l (hs luncut 
with the signer ot &e\eral docainents, tlie Aignatmv to wLlen was 
undisputed. He had imn’ely <e\auuued the doeuiuciit.s an«l loinpared 
them since the coiunienctuienl oi the trial; his e\idtuc< wa* rtpehtd. 
Himiiarly, in (/wr#o// 5 Ih ve Aid., bBC, a P(»-t Olliee 

Inspector of franks was asktsl wlieth<-r from liic. know ledgt‘ oi iiand- 
writing he behe\ed the liundwriting in (pie.dion to U geniiiin ora 
forgery: vindhis exidenec was re-iecKdlA th* (kaiA. in Dot' d, Madd 
V. Such\t')iiore, 5 A. vV E., TOd, ai page ToU, the question wa? a?* to tne 
attcstaiiion ot a will. The atte-'tation ol one witnes.^ wm-. ^appo.'vv.d to 
be a forgery, and it wa^ piopo.^ed to give the evidence oi an ln>j>ei tor 
at the Bank, who X’role-sed to have great e^peruniee in handwriting, 
and stated that he had during the euai examined tlie doeinuents, the 
siguaturert to w'hndi were undx qaited, and by that meaute. had acquired 
a knowledge ot the waiter’s liand writing, and tiirt this knowledge 
enabled him to speak to tlie genuineness of the disputed signature. 
This evidence was rejected in the original Court, and on appeal tlie 
Judges w'ere divided in opinion. Tlie doubt thus existing in the 
English Com’ts is removed by the present Act. As Beetioii 7J5 allows 
a disputed signatnie to be compared with an imdisputed one, and the 
present section allow^s the opinion ot identit^\ ot handwidting to be 
given, the effect is to allow a di.sputed signature to be proved either 
(Ij by a person acquainted with the handwTiting of the sup- 
posed waiter under Section 47. or 
(*2) by the opinion of an expert oompariug the disputed sig- 
nature wiiih an admitted om , Sections 47 and T6 or 
(Ji) by a comparison by the C oui’t under Section 7S. 
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With respect to the admissibility in evidence of the opinion of a 
medical man as to the state of mind of a prisoner when on his trial 
for an alleged offence, the following <j[nostion was proposed to the 
English Judges b;y the House of Lords : ‘‘ Can a medical man, con- 
versant with the disease of insanity, who never saw tlie prisoner 
pre'siously to the trial, but ’vvho was present during the whole trial 
and the examination of all the witnesses, bo asked his opinion as 
to the state of the piisoner's mind, at the time of the cominission 
of the alleged crime, or his opinion wiiether the pjisoner was conscious 
at the time of doing the act that he w^as acting contrary to law’, or 
whether he was labom*ing under any, and what, delusion at the time 
To the question thus proposed, the majority of the Judges returned 
tlie following answer : ** We think the medical man under the circum- 

htancos supposed, cannot in strictness be asked his opinion in the terms 
above stated, because each of those (piestions involves the determina- 
tion of the truth of the facts deposed to, which it is for the jury to 
decide, and the questions are not mere questions upon a matter of 
science, in which case such evidence is admissible. But where the 
fac'U.are admitted or not disputed, and the question becomes substan- 
tially one of science only, it may be convenient to allow the question 
to be put in that general form, though tlie sumo cannot be insisted on 
as a matter of right;’' McNttgliUn's Caiie, 10 Cl. & Fin., 200. 

Under the present section the question might be thus imt : “ You 

have heard the s^^injitoms said to have boon exhibited by A : supposing 
a person to exhibit those symptoms, what would be your opinion of 
his mental condition*?” 

In English and American Courts a witness, wiio has had oppor- 
tunities for observing the demeanor and habits of a person, whose 
sanity is in question, may be asked his opinion as to tliat person’s 
sanity. The present Act does not provide for this ; the witness could 
speak only as ’to the character of the demeanor or habits as indication 
of sanity or tlie reverse, 

. Aperson^specially skilled” means, it is submitted, any person 
who, from his cheumstanceH and employment, possesses exeep- 
tionai means of knowledge, has given the subject particular con- 
sideration, and is more than ordinarily conversant with its details. 
A clj^rk, for mstance, whose business, amongst other things, it 
was to scrutinize the handwTiting of different people and to detect 
points of resemblance or variety, might give an opinion on a question 
of handwriting, although his “ special skill” w’as something short of 
that of a first-rate expert. If he has any ‘‘ special skill,” his opinion 
is relevant : the degree in wdiioh he possesses such skill, and the conse- 
quent value of liis evidence is, of course, matter for comment, but 
tlie admissibility of his evidence does not depend upon it. 
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Comparison of handwriting. — By Section 73, in order to ascertain 
the gcnuinoucsH of a bignature, aii.\ xn•o^ed sigiiatiu’c “may ))c com- 
pared mill the one whicli is to be pro\ed:” it 'svoiild be allowable, 
therefore, to put the documents into the hands of a competent witness 
and desire liim to indicate the x^oints (^i i-esemblance or \ ariety ; 

V. Fiissell, 3 F. & F., 13*2: S. Cb, 9 Jur., (N.S.,) 733. 

By the English Common la’sv it was not as a rule allowable to x>io\e 
the handwriting of a x^arty to a document by a eomx)arison between it 
and others, x'^voved oi* admitted to be his ; but such comx:>Aiiboii might 
be made if the documents, witli wdiich the disputed documents w'ere 
to be compared, were ah’eady in evidence in the cause, For (L Ft'} nj 
V. Newton^ 5 A. E., 514, and x'>ro\ed or admitted to be in the hand- 
writmg of the sux^x^osed writer. In the same way, aiieient docu- 
ments, x'^roved to ha\ e been regularly kex)t, might be coinxiarc d wutli 
a disx^uted ancient document. 

In the Fit?Aoalici' Peerage Ccibc, lU Cl. & Fm., 193, an InsX)ector ol 
franks at the Post office, who had great exx^erience in handwriting, 
was called to x^rovo the identity oi the signer of a disxmted document 
with the signer of several documents, the signature to wliich was 
undisxmted. He had merely examined the documents and compared 
them since the cominenceineiit ot the trial; his evidence was rejected. 
Similarly, in Cruinetj v. Langlauf^s, 3 B. tX Aid., 330, a Post Office 
Inspector of franks was asked whether from his knowledge ot hand- 
writing he believed the handwriting in tx^estion to be genuine or a 
forgery : and his evidence w'as rejected ]>y the Court. In Foe d. Madd 
V. Suckerhtore, 5 A. E., 703, at x>age 730, the question was as to the 
attestation of a will. The attestation of one witness was sux>l50sed to 
be a forgery, and it wa^ give the evidence of an Insxieotor 

at the Bank, who XH’ofessed to have great exxierience ui handwriting, 
and stated that he had during the trial examined the documents, the 
.signatures to which w'ere uudibx>uted, and by that means had acquired 
a knowledge of the writer’s handwriting, and that this knowledge 
enabled him to sxieak to the genuineness of the disputed signature. 
This evidence w*as rejected hi the original Court, and on axipeal the 
Judges were divided in opinion. The doubt thus existing in the 
English Courts is removed by the present Act. As Section 73 allows 
a disputed signature to be compared with an imdisxmted one, and the 
present section allows the ox'iinion of identity of handwriting to be 
given, the effect is to allow a disx3uted signature to be proved either 

(1) by a person acquainted with the handwTiting of the sup- 

posed writer under Section 47, or 

(2) by the oxiinion of an expert comparmg the disputed sig- 

nature with an admitted one, Sections 47 and 73 or 

(3) by a comparison by the Court under Section 73. 
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(3) Opinions of experts. — Of course, in one sense, all oral testimony 
as to things perceived hy the senses is an expression of opinion, a 
statement of the imj^rcbsion made on the senses by the thing perceived ; 
and when a witness does not qualify the statement of tlie fact by 
saving that he is stating his opinion about it, it is only because he 
feels % cry sure of liis opinion : — “ I saw A coming along : he was drmik : 
he was a quarter of a mile off : there v ere over a hundred peojilc 
there” really means “I saw a person coming along as to whom the 
impression created on my senses was that it was A : his appearance 
and demeanour were those of a drunken person : the distance was in 
my opinion a quarter of a mile : I estimate the crowd at over 100.” 
Directly a witness feels hesitation about the correctness of the impres- 
sion produced on his senses or the inference drawn by his mind from 
that impression, he puts in such words as to the best of my belief,” 
i,e., “ this is the impression left on my senses, but I will not swear 
that it may not have been wrong.” It is not, of course, intended to 
exclude evidence of this description. The object of the present section 
IS to obtain a skilled opinion as to the import of facts observed by 
} another. The expert’s opinion as to the evidence of the facts, about 
( winch his opinion is asked, is irrelevant, unless he perceived them 
diimself. Thus an o.q)ert may be asked to compare tw’O letters and 
bay if the handwriting is identical ; but he must not be asked as to 
what he infers from that identification. This is a matter of fact, and 
his inference mubt not be substituted for that of the Court, or the 
jury in cases where a jmy is employed. 

A medical man, who has seen a particular corpse and who is called 
to corroborate the opinion of a doctor who made the posUmortem 
examination and who has stated w'hat ho considered to be the cause 
of death, can give evidenoe of his opinion as an expert. 

Tile proper mode of eliciting such opinion is to put the signs observ- 
ed at the 2)ost-morte??i to the witness and then ask liim what in his 
opinion ^vas the cause of death, on tlio hypotliesis tliat those signs 
w’ere really present and observed ; Qiieen-Bmpresfi v. Meher Ali 
MulUclx'^ I. L. E., 15 Cal., 580. 

' Questions frequently arise as to the special meaning of particular 
words or expressions, as used by certain classes or in certain circum- 
stances. Before, however, evidence on such a point can bo given, it 
is necessary bo lay a foundation for it by showng that there w^as 
something, in the facts of the ease, to prevent the words used from 
having their ordinary meaning. In an action for slander, D nines v. 
Hartlcif, 3 Exch., 200, a witness deposed to the following w'ords 
having been spoken by the defendant about some bills given by the 
plaintiff’s firm — ** You must look out sharp that those bills are met 
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by them.” — The plaintiff's eoimsel proposed to ask “what did }oa 
understand by that ?” The question was disallowed, and was consi- 
dered by the Appellate Court to have been proiDerly disallowed. 
Pollock, C. B., (page 205) observing, “There can be no doubt that 
words may be explained by bystanders to import something very 
different from their obvious meaning. The bystanders may perceive 
that what is uttered is uttered in an ironical sense, and, therefore, 
that it may mean the reverse of what, it professes to mean. Some- 
thing may have previously passed whioh gives a peculiar cliai’acter 
and meaning to some expression : and some word which ordinarily 
and popularly is used in one sense, may, from boinething which has 
gone before, be restricted and confined to a particular sense, or may 
mean something different from that which it ordinarily and usually 
does mean. But the proper course for a counsel, who proposes so to 
get rid of the plain and obvious meaning of words imputed to a defend- 
ant, as spoken of the plaintiff, is to ask the witness, not ‘ what did 
you understand by those words T but, ‘ was there anything to prevent 
those words from conveying the meaning whioh ordinarily they would 
convey?’ because, if there w^as, evidence of that may be given; and 
then the question may be put. When you have laid the foundation 
for it, then the question may he put. ‘ What did you understand by 
them ?’ when it appears that something occuiTed bv which the witness 
understood the words in a sense different from their ordinary meaning. 
I believe we may say, that generally no question ought to be put in 
such a form as possibly to lead to an illegal answer. Now, taken by 
itself, and -without more, the undei-standing of a person who hears an 
expression is not the legal mode by which it is to be explained. If 
words are uttered or printed, tlie ordinary sense of those words is to 
be taken to be the meaning of fche speaker ; but, no doubt, a founda- 
tion may be laid by showing something else wliich has occurred ; some 
other matter may be introduced, and then, when that has been done, 
the witness may be asked, with reference to that other matter, what 
was the sense in which lie understood the words. But the more 
question * What did j’ou understand with reference to such an expres- 
sion ?’ we think is not the correct mode of putting the question.*’ 

As to scientific treatises, and the right of tendering passages from 
tliem in evidence, see note to Section 60. 

As to the mode in which an expert’s opinion may be proved, see 
Section 60. 

As to proof of the Examination of a Civil Surgeon or other medical 
witness and of the opinion of any Chemical Examiner to Government 
In Criminal Cases, see Cr. P. 0., Act X, 1882, Sections 509 & 610 and 
Act X, 1886, § 14. A statement by a person styling himself “ Addi- 
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tional Chemical EK.\miuei” vas lielrl belore Act X, IHH6, not to be 
admissible undor these sections; v. Autnl Mucin. I. L. R., 

10 Cal., 1027. 

Facts bearing 46 . Facts, not otlienvise relevant, are relevant if 
tliey support or a.re inconsistent with the opinions of 
experts, when such opinions are relevant. 

IlliisUations 

{a) The question is, whether A was poisoned by a certain 
poison. The fact that other persons, who were poisoned by 
that poison, exhibited certain symptoms which experts affirm 
or deny to be the symptoms of that poison, is relevant 

(b) The question is, whether an obstruction to a harbour is 
caused by a certain sea-wall 

The fact that other harbours similarly situated in other 
respects, but where there wei'e no such sea-walls, began to be 
obstructed at about the same time, is relevant 

Opiniou ab to 47 . Wiien the Court has to form an opinion as 
to the persons by whom any document was written 
or signed, the opinion of any person acquainted with 
the handwriting of the person by whom it is sup- 
posed to be written or signed that it was or was not 
wi’itten or signed by that person, is a relevant fact. 

Explnnation . — A person is said to be acquainted 
with the handwriting of another person when he 
has seen that person mite, or when he has receiyed 
documents purporting to be written by that person 
in answer to documents written by himself or under 
liis authority and addressed to that person, or when, 
ill the ordinary course of business, documents, pur- 
porting to be written by that person have been habi- 
tually submitted to him. 

The question ih, whetlier a given letter ib in the bandwiitiiig 
ot A, a rujarcbaiiit in London, 



SECS. 4:6 — 48 .] OPINIONb OF THIRD PERSONS WHEN RELEVANT. 


201 


B is a merchant in Calcutta, who has written letters address- 
ed to A and received letters purporting to be written by him. 
C is B’s clerk, whose duty it was to examine and tile B’s corres- 
pondence D is B’s broker, to ^^bomB habitually submitted 
the letters purporting to be written by A for the purpose of 
advising with him thereon 

The opinions of B, C, and D on the question whether the 
letter is in the handwidting of A are relevant, though neither 
B, C, nor D ever saw A mite 

Proof of handwriting. — There are, be^»ides the direct testimony 
of the writer hmiself or of some person who saw him write the docu- 
ment in question, three ways of proving handwriting provided by 
the Act, vir.., by an expei*t under Section 45, by a person acquaint- 
ed with it under the present section, and by comparison under 
Section 73. 


48 . When the Court has to form an opinion as opinions as tq. 
to the existence of any general custom or right, the right or cus. 
opinions, as to the existence of such custom or right, rSevaut 
of persons who would be likely to know if its exist- 
ence if it existed, are relevant. 

ExjjJanation . — The expression ‘ general custom 
or right’ includes customs or rights common to any 
considerable class of persons. 

Illustration. 

The right of the villagers of a particular village to use the 
water of a particular well is a general right within the meaning 
of this section. 

Opinions as to a right or custom. — The opinions of persons, likely to 
know, about village rights to pasturage, to use of paths, water-courses, 
or ferries, to collect fuel, to use tanks and bathing gh^ts, mercantile 
usage and local customs w’ould be relevant under this section. 

As to the effect of custom and the evidence necessaiy to prove it, 
see note to Section 13. As to the mode in which statements of 
opinion by a person who is dead, or, for some other reason, cannot 
be produced, see Section 32, Clause 4. 

26 
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General custom or right. — It is ob\'ions from the explanation that 
the distinction sometimes drawn betwee 2 i ‘"public” and "‘general” 
customs and rights is not intended to be maintained. Every public 
right or custom is necessarily a general one. 

Opinions a? to 49 . When the Court has to form an opinion as 

usages, tenets, 

&:e., when rele- uO 

vaiit, 

the usages and tenets of any body of men or 
family, 

the constitution and government of any religious 
or charitable foundation, or 

the meaning of words or terms used in particular 
districts nr by particular classes of people, 

the opinions of persons having special means of 
knowledge thereon, are relevant facts. 

JNTote. 

Opinions as to usages, tenets, &c. — By Section 98, idence may be 
gi\ en ^v ith reference to a document, to show the meaning of ‘ fcechnical, 
local and provincial expressions, abbreviations and of words used in 
a peculiar sense.’ For tliis purpose the opinions of persons liaving 
special means of knowledge on the subject would be the best evidence. 

Opiuiou oil 50 . When the Court has to form an opinion as 
wteu°reie\Lt, to the relationship of one person to another, the 
opinion, expressed by conduct, as to the existence 
of such relationship, of any person who, as a member 
of the family or otherwise, has special means of 
knowledge on the subject, is a relevant fact 

Provided that such opinion shall not be sufficient 
to prove a marriage in proceedings under the Indian 
Divorce Act, or in prosecutions under Sections 494, 
496, 497, or 498 of the Indian Penal Code. ® 

Illustrations. 

(a) The question is, whether A and B were married. 
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The fact that they were usually received and treated by their 
friends as husband and wife, is relevant. 

(b) The question is whether A was the legitimate sun of U. 
The fact that A was always treated as such by members of the 
family, is relevant. 

Note. 

(1) Opinions on relationship expressed by conduct. — “ Thus, in the 
Berkeley Peerage C«6e, 4 Camp., 41t5, Maiibheld, C. J., remarked, ‘if 
the father is proved to have brought up the party as his legitimate 
son, this amounts to a daily assertion that the son is legitimate.’ “ On 
the other hand the concealment of the birth of a child from the hus- 
band, — the subsequent treatment of such child by the person who, at 
the time of it^^ conception, ’was li^ ing in a state of adultery with the 
motlier, — and the fact that the child and its descendants assumed the 
name of the adulterer, and had ne\ er been recognized in the family as 
the legitimate offspring of the husband,— arc all circumstances that 
will go far to rebut the presumption of legitimacy, which the Itiw raises 
in favor of the issue of a married woman.” — Tayl.y i 649. But con- 
siderations such as these could not overrule the conclusive prt .^umption 
})rovided in Section 112 as to legitimacy. 

So, also, whei'e the question is whether a person was the son of a 
particular testator, the fact that all the members of the family appear 
to have been mentioned in tlie will but that no notice is taken of such 
person, would be evidence of the testator's opinion, expressed by 
conduct, as to such person's relationship, and would be admissible 
under this section. 

In B. V. Wazira, 8 B. L- E., Apj>., 63, it was held by the Bengal 
High Court that the mere fact of a man and woman living together 
as husband and wife would be sufficient, in a prosecution under Section 
498 of the Indian Penal Code, to throw the burthen of proving that 
they were not so on the accused. Under the x)i’esent section the 
burthen of proving a marriage is, in every such case, thrown on the 
prosecution. 

As to the presumptions with reference to marriage and legitimacy, 
raised in the case of persons who have lived on the footing of husband 
and wife, and parent and child, see note to Section 114. 

The rule laid down in this section appears to apply in English Law 
only to questions of marriage : but it is at least equally applicable to 
questions of legitimacy and relationship generally, including, of course, 
adoption. The conduct which indicates a person’s opinion about a 
thing is allowed by tliis section to bo evidence of the thing itscK. A’s 
behaviour to B, accordingly, indicates not only what A considered 
his relationship to B, but also what that relationship was. 



204 


EBLBVAKCY OI? FACTS. 


[PT. I. CH. II. 


Grounds of 
opinion when 
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In civil cases, 
character to 
prove conduct 
imputed is 
irrelevant. 


(*2) Where a marriage is an ingredient in an ofCcncc, as in adultery, 
bigamy and enticing away a married woman, it nnist be strictly 
proved; B)nprcss v. Fllauihhur Singhs 5 0. L. 11., 597 ; 1. L. 11., 5 
Cal., 566, and Emjyreas v. Kallu, I. L. K., 5 All., 233. 

51 . Whenever the opinion of any living person 
is relevant, the grounds on which such opinion is 
based are also relevant. 

Illustration. 

An expert may give an account of experiments performed by 
him for the purpose of forming his opinion 

Noiie. 

An important test of the \alne of the ex])crt’s c\idenco is thus 
provided. The Court is not left to the bare statoiuent of mi opinion, 
but can intiuire into the grounds ou uhieh it is based, and thus ascer- 
tain whether there are any grounds or wlicther tlicy are reasonably 
adequate. This section is to a great extent a repetition of Section 46. 


(CHARACTER WHEN RELEVANT. 

52 . In civil eases, the fact that the character of 
any person concerned is such as to render jirohable 
or improbable any conduct imputed to him is irrele- 
vant, except in so far as such character appears 
from facts otherwise relevant. 

ISTolse. 

‘Persons concerned,’ mcaus persons whose conduct is relevant to 
the suit. It does not .include witnesses, as to whom provision is 
made in Sections 14o, 146, 163 and 155 to regulate evidence given 
for the purpose of afi’ectmg their credibility. 

There are of course many cases in which character is a fact in 
issue or relevant. For instance, in an action for libel if the libel 
consisted in attributing bad qualities to the plaintill’, and the de- 
fendant justified, the existence or non-existence of tliose qualities 
would be a fact in issue. ‘‘ Character” as employed in these sections 
includes both reputation and disposition, Section 55. It must be 
distinguished from the “ state of mind,” to which reference is made 
in Section 14 and svhich, (sec Illustration 1) may be relevant in 
judging of the probability of conduct. 
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53 . In criminal proceedings, the fact that the 
person accused is of a good character, is relevant. 

IN'ote. 

A man’s cliaractci* is often of the utmost mii')ortance in explain- 
ing his conduct and judging of its iimoceiiee or criminality. Many 
acts, which, standing alone, would be suspicious, are freed from ail 
suspicion, when we come to know the cii-cumstances and character 
of the person by whom they are done. Sh* James Stephen gives, 
as an instance, the case of B being found in possession of A’s watch, 
and stating, by -way of explanation, that he foimd it and was keepmg 
it to gh'e to A. This \'alue of this explanation w'ould de^Dend entirely 
on the eliaracter and position of the person w’ho gave it. As it stands 
it is w^orth vcr> little, but given by an inthnate friend of A's and a 
man of respectable character, it would effectually dispel any suspicion 
of a guilty intention. We should, therefore, in criminal iiujuirics, be 
shutting out an important ingredient of belief, if we exclude evidence 
of character. Evidence of good character, accordingly, is always ad- 
missible : evidence of bad character is also admissible, but only in the 
cases and subject to the Ihnitations provided in the next following 
section. 


54 . In criminal proceedings the fact that the 
accused person has a had character is irrelevant, 
unless evidence has been given that he has a good 
character, in which case it becomes relevant. 

Explanation 1. — This section does not apply to 
cases in which the bad character of any person is 
itself a fact in issue. 

Explanation 2. — k. previous conviction is relevant 
as evidence of bad character. — [Act III of 1891, 
s. 6.]'^' 

(1) As shown in the note to the last preceding section, the con- 
sideration of character may often be of the utmost importance in 
weighing the probabilities of the case. This is conspicuously true 
in cases where the question is as to the guilt of one of two or more 
persons. A child is found robbed, raped and brutally murdered. The 
circumstances are such that the crime must have been committed 
by one of two men : the first is a noted thief, of violent habits ; the 
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second a person of refinement, wealth and benevolence ; the character 
of the latter renders it almost incredible that he should have com- 
mitted the crime, and so strengthens the cases against the former. 
This is one of the mstanoes in which Bentlmm considers that evidence 
of character is properly admissible in criminal cases. — Bentli. Bat., 
Eaid,!). V., cli. xiii. Imi)ortant, however, as evidence of this nature 
may often be, it may easily be jiroduetiA^e of hardshi]p to the accused, 
since it is apt to load the mind of the Judge or Jury away from the 
point to be decided, mz., the guilt or innocence of the accused of the 
particular offence, with which he is charged. "Where a prisoner is 
charged with an offence committed after a previous conviction as 
mider Section 221 of the C. P. Code, the previous conviction is not 
put to him till he has pleaded guilty or been convicted: C. P. C., s. 
310, and see Section 9 of Act 111 of 1891. As to proof of previous 
convictions, see Section 511 of C. P. ('. 

(2) Thio substitution w^as effected in consequence of the decision 
in B. V. Kariicl' Cliufuler Dass, T. L. P., 14 Cal., 721, that a previous 
conviction was in all cases admissible in c\idence against the prisoner, 
which according to the report of a Committee of the Legislative 
Council was obviously what was intended by the Legislature. In a 
previous case, Bosluin Doosadh v. The Emjjress, I. L. P., 5 CaL, 768, 
an attempt had been made to confine the operation of the section to 
cases in which the fact of a previous conviction increased the sentence 
to which the convicted prisoner was liable. See too Beg. v. Parhli udas 
Amharam, 11 Bom. H. C. 90. 

The English law accordingly regards the admission of evidence of 
bad character witli disfavour and its provisions on the subject have 
practically been reproduced by Section 6 of Act III of 1891. This 
section was substituted for one which enacted that — “In criminal 
proceedings, the fact that the accused person has been previously 
convicted of any offence, is relevant ; but the fact that ho has a bad 
character is irrelevant, unless evidence has been given that he has a 
good character, in which case it becomes relevant. Explanation . — 
This section does not apply to cases in which the bad character of 
any person is itself a fact in issue.” 

This section is inapplicable where bad character is itself a fact 
in issue,— In proceedings under Chapter VIIT,^ Section 107 — 118, 
of the Criminal Procedure Code, or under Act XXYII of 1871, {Crimi^ 
nal TribcB,) the character of a person is a fact in issue, and, therefore, 
evidence as to it is relevant 'under Section 5: the present section, 
accordingly, has no application in such a case. 

As to proof of bad character of accusers, see § 155. “Impeaching 
credit of wtnesses.’’ 
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55 . In civil cases, the fact that the character of 
any person is snch as to affect the amount of dam- 
ages which he ought to receive, is relevant. 

Bxplanaiicm . — In Sections 52, 53, 54 and 55, the 
word ‘ character’ includes both reputation and dis- 
position but evidence may he given only of gene- 
ral reputation and general disposition, and not of 
particular acts by which reputation or disposition 
were shown.® 

(1) Character as affecting damages, see notes to Section 12. In 
an action l\\ a father for seduction of bis daughter, the pre\ious 
character of tlie daughter will be relevant ; and in a petition for dis- 
solution of marriage and fur damages against a ci>-respondent the 
husband ma,\ give evidence of the terms of affection on wliioh he 
lived with the respondent; and the co-res [)on dent may give evidence 
of cruelty, &e., whicli would tend to disentitle the husband to damages ; 
see Act lY of 1869, Section 34. In actions of breach of promise of 
marriage the defendant ma\ “prove in mitigation of damages, that 
the plaintiff* is a person, either of bad character, or of coarse and 
brutal manners,” TayJ,, § 3o8; or that she is destitute of feeling, or 
that her conduct before or since the breach shows that it has not 
affected her much ; Leeds v. Cook\ 4 Esp., 256. In England -y. Blake 
Odgers {Law of Lihel and Slander, x>. B66, Tliird Ed.) lays down that 
in actions for libel or slander “ the fact that the plaintiff* had a general 
bad character before the date of the libel or sliaider may be given in 
evidence in mitigation of damages. But the defendant may not go 
into particular instances, still less may he prove the existence of a 
general report that the plaintiff* had actually committed the parti- 
cular offence of which the defendant accused him, or any similar 
offence.” See Scott v. Samjison, 8 Q. B. B., 491 ; Wood v. JUarl of 
Durham, 21 Q. B. B., 501 and see Taylor, 359, 360. See to R. S. 
C. Ord. XXXYI, v. 37, as to when a defendant who does not assert 
the truth of the statement complained of may give evidence in chief 
as to the plaintiff’s character . This section makes evidence as to 
character admissible so far as it relates to the general reputation and 
disposition of the defendant. 

(2) ‘ Character * includes reputation and disposition. — This clears 
up a point as to which there has been a difference of opinion betw'een 
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English Judges, vir.,, whether evidence of “ character” extends to dis- 
jposition as well as to reputation. The more comi^reliensh e meaning 
gh en to the word ‘ character’ in this section is, no doubt, the right 
one, when character is regarded as a ground for inference. 

(3) Evidence of general character and disposition alone receiv- 
able. — According to Englibli law, where damages are claimed by 
a husband on the ground oi his wife’s adultery, or by a father on 
account of his daughter’s seduction, in order to show” the previous 
character of the wife or daughter, “not only is evidence of general 
bad character admissible in mitigation of damages, but even particular 
acts of immorahty or indecorum may be proved.” — TayL, § 356. 
Evidence as to particular acts would be inadmissible under the present 
Explanation. 
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CHAPTER III. 

PACTS WHICH NEED NOT BE PROVED 

56 . No fact of which the Court will take judicial 
notice need be proved. 

57 . The Court shall take judicial notice of the 
following facts ; — 

(1) All laws or rules having the force of law' now' 
or heretofore in force or hereafter to be in force in 
any part of British India. 

(2) All public Acts passed or hereafter to be 
passed by Parliament, and all local and personal Acts 
directed by Parliament to be judicially noticed 

(3) Articles of War for Her Majesty’s Army or 
Navy ; 

(4) The course of proceeding of Parliament and 
of the Councils for the purposes of making Laws 
and Eegulations established under the Indian Coun- 
cils Act, or any other law for the time being relat- 
ing thereto. 

Explanation . — The word ‘Parliament,’ in Clauses 
(2) and (4\ includes — 

1. The Parliament of the United Kingdom of 
Great Britain and Ireland ; 

27 
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i2. The Parliament of Great Britain ; 

3. The Parliament of England ; 

4. The Parliament of Scotland ; and 

5. The Parliament of Ireland. 

i5) The accession and the sign manual of the 
Sovereign for the time being of the United Kingdom 
of Great Britain and Ireland : 

(6) All seals of which English Courts take judi- 
cial notice the seals of all the Courts of British 
India, and of all Courts out of British India, estab- 
lished by the authority of the Governor-General or 
any Local Government in Council : the seals of 
Courts of Admiralty and Maritime Jurisdiction and 
of Notaries public, and all seals which any person is 
authorized to use by any Act of Parliament or other 
Act or Kegulatiou having the force of law in British 
India : 

(7) The accession to office, names, titles, func- 
tions, and signatures of the persons filling for the 
time being any public office in any part of British 
India, if the fact of their appointment of such office 
is uotified in the Ciazeffe of India, or in the official 
Gazette of any Local Government : 

(8) The existence, title, and national flag of 
every State or Sovereign recognized by the British 
Crown 

(9) The divisions of time, the geographical divi- 
sions of the world, and public festivals, fasts, and 
holidays uotified in the Official Gazette ; 

(10) The temtories under the dominion of the 
British Grown 
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(11) The conmienceiueiit, continuance, and ter- 
mination of hostilities between the British Crowui 
and any other State or body of persons 

(12) The names of tlie members and officers of 
the Court, and of their deputies and subordinate 
officers and assistants, and also of all officers acting 
in execution of its process, and of all advocates, 
attornies, proctors, vakils, pleaders, and other per- 
sons authorized by law to appear or act before it : 

(1.3) The rule of the road on land or at sea.**' 

In all these cases, and also on all matters of public 
history, literature, science, or art, the Court may 
resort for its aid to appropriate books or documents 
of reference. 

If the Court is called upon by any person to take 
judicial notice of any fact, it may refxise to do so, 
unless and until such person produces any such book 
or document as it may consider necessary to enable 
it to do so. 

(1) Public Act. —By 52 cV 63 Vic. c. 63, Section 9, it is pro^ ided that 
evev's Act made after 4tli Febriiaiy 1851 shall be deemed to be a public 
Act, and shall be ludicialh taken notice of as bueh unless the contrary 
be expressly piovided in such Act. 

(2) Seals of which English Courts take judicial notice.— For a list 
of seals of which English Courts take pidicial notice, see Taylor, Sec. 
6 : the list includes the Great Seal of the United ICxugdoin, the Queen’s 
Privy Seal, the seals of the Supreme Court, and its several Divisions, 
of the old Court of Admiralty, and the seals of all Courts constituted 
by Act of Parliament if seals are given to them by the Act. They also 
notice judicially the seal of the City of London. The seal of a foreign 
or colonial notary -public is not generally judicially noticed. 

Under this section the Court will take judicial notice of a power of 
attorney which has been registered with the xiroper ofticer; KUte 
Nath Koondoo and others v. T. F’, Brown and others; I. L. B., 14 
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Ctil., 176. The Court, however, can go behind a certificate of regis- 
tration wheie it finds that a document w'as registered by an officer who 
had no iurisdictioii, and will refuse to receive it in evidence on the 
ground that it was not duly registered ; v. Mondid, 1. L. K., 14 

Cal., 449. See Section 85. 

(3) Recognition of Independent State. — Where there is a CiNil war 
and one pai t of a nation establishes itscdf as an independent txovern- 
ment, the Judges are bomid ex-officio to know whether or not the 
Groverninent has recogni:«ed such part as an Independent State. — 
Taifl, § 4. 

By Section 481 of the C. P. C. it is provided that the Court shall 
take judicial notice of the fact that a foreign State Jias not b(*eii reeog- 
ni/cd by Her Ivra]est;v or by the (}o\ernor-General in Oouueil. 

(4) British Territories. ' By 58 dr 54 Viet. c. 37, s. 4 {Fonw/n 
JunsdirtioN)^ Section 3, if in any Court in Her Majesty’s Dominions 
a question arise as to the •jurisdiction of the Crown in any place out 
of Her Majesty’s Dominions, the Court may transmit questions as 
to the subject to one of Her Majesty’s principal Secretaries of State, 
and the answer returned will bo final and conclusive ovidence of the 
matters therein coiitaiucd. 

(5) Commencement of hostilities.— x\s to what is sufficient evidence 

of a commencement of hostilities, sec tlie remarks of the Judicial 
Committee in ‘‘ The Teutonia 'F !-<• 4 P. C., 171, at page 178, 

(6) Rule of the road.— These words were added by Act XVIII of 
1 872. The addition, however, appears to be of questionable propriety, 
inasmuch as “ the regulations for preventing collisions at sea,” which 
contain the rules concerning lights, fog-signals, steering and sailing are 
now embodied in a table issued by virtue of 57 & 58 Viet. c. 60, s. 418 
and various subsequent orders in council. — Boc Taijl.^ § 5. 

58 . No fact need be proved in any proceeding 
which the parties thereto or their agents agree to 
admit at the hearing, or which, before the hearing, 
they agree to admit hy any writing under their 
hands,'^’ or which by any rule of pleading'®’ in force 
at the time they are deemed to have admitted hy 
their pleadings : 

Provided that the Court may, in its discretion, 
require the facts admitted to be proved otherwise 
than by such admissions. 
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(1) Facts admitted by agreement need not be proved. — There is no 
provision in the Indian Law of Procedure, as in England, lor (‘iiabling 
one party in a suit to call upon the other to admit a fact, otlier than 
the geiminenebs of a document, and in the out of the other party not 
doing so, to throw upon liim the expense of the i«rool. Some such 
provision would bo an useful addition to the Code of Civil Procedure, 
and a clause to this ohect was proposed when the Code ot 1877 was 
di'afted. It was however probably considered too much in advance of 
the general intelligence : and Section 117 of the Code now ])rovides 
that at the first iiearing the Court shcdl ascertain trom the i)arties 
what tacts they respectively admit or deny. As to tlie power to 
demand admission of the genuineness of a document and the eitect of 
iion-complianoc, see Civ. P. C., x4.ct XIV, 1882, Section 128. 

As to the otTect of an admission in a suit by a duly authorized 
agent, see ante, Section 18, note (1). 

Under the English law a prisoner under tx*ial for felony can make 
no admissions so as to dispense with proof, though a confession may 
be proved against him; StejjJi* Dig,, Art, 60. The present section 
appears to allow of an accused admitting at the trial such facts as he 
pleases to admit. 

(2) Facts admitted in pleadings need not be proved. — English 
rules of pleading were formerly so strict that the omission to con- 
tradict a fact at the right moment was often tantamount to an 
admission of it. This strictness lias, however, now been considerably 
modified and has always been foreign to Indian procedure. Borne 
pleas are, from their very nature, an admission of certain facts ; e,g,, 
a plea of payment of a debt necessarily admits the fact of there 
having been a debt : a plea of cancelment of a bond admits its 
execution : a plea of tender of rent to .a landlord admits the fact of 
a tenancy. This, however, is not the result of any “ rule of plead- 
ing,” but of the necessary logical import of the expressions used. 
In Bainy v. Bravo, L. B., 4 P. C., 287, in a suit for libel, before the 
declaration was filed, the plaintiff gave notice of his intention to 
move for a rule for the production of the letter containing the words 
of the libel as set out in the declaration. An affidavit in answer by 
the defendant stated that he, the defendant, had destroyed the 
letter, but made no objection to the terms of the alleged libel set out 
in the plaintiff’s affidavit. It was lield that the defendant’s affi- 
davit, being merely for the purpose of the x>roduction of the letter, 
was not admissible as evidence to prove the words of the libel. 
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CHAPTER I¥. 

OP ORAL EVIDBNC'E. 

59 . All facts, except the contents of documents, 
may he proved by oral evidence. 

60 . Oral evidence must, in all cases whatever, 
be direct ; That is to say — 

If it refers to a fact Avhich could be seen, it must 
be the evidence of a witness who says he saw it ; 

If it refers to a fact which could be heard, it must 
be the evidence of a witness who says he heard it ; 

If it refers to a fact which could be perceived by 
any other sense or in any other manner, it must be 
the evidence of a witness who says he perceived it 
by that sense or in that manner ; 

If it refers to an opinion or to the grounds on 
which that opinion is held, it must be the evidence 
of the person who holds that opinion on those 
grounds ; 

Provided that the opinions of experts expressed 
in any treatise commonly offered for sale, and the 
grounds on which such opinions are held, may be 
proved by the production of such treatises if the 
author is dead or camiot be found, or has become 
incapable of giving evidence, or cannot be called as 
a witness without an amount of delay or expense 
which the Court regards as unreasonable ; 

Provided also that, if oral evidence refers to the 
existence or condition of any material thing other 
than a document, the Court may, if it thinks fit, 
require the production of such material thing for 
its inspection. 
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Noise. 

Circumstantial evidence is not excluded. — This section has been 
misunderstood as rendering it doubtful wliether, since every visible 
fact must be proved by some one who saw it, circumstantial evidence 
is not altogether excluded ; Neel Kanto Pandit v. Juggohundoo Ghose, 
12 B. L. E., App., 18. It is scarcely necessary to observe that no 
such absurd result can have been intended by the Legislature or can 
indeed be reasonably understood from its language, read with the 
rest of the Act. A thing is said to be “ proved,” (Section 2) when the 
Court, after considering all the evidence before it, either believes it 
to exist or considers the probability of its existence so strong that 
a prudent man would act upon it : chapter two gives a group of facts, 
among which the evidence, which is the ground for this inference, 
must be shown to fall: and the present sections show how each of 
these facts must be proved. The misapprehension appears to have 
arisen from a confusion between the particular facts, u'hich are the 
ground of the inference, and the inference itself. 

Cross-Examination. — As to what questions may be asked on cross- 
examination, see Section 146; it seems that there is no rule or law 
which renders hearsay more admissible in cross-examination than 
in examination in*chief ; Ganonn Lain Das v. Queen-Empress, I. L. 
E., 16 Cal., 206. 

Commissions to take evidence. — The oral evidence need not, in all 
cases, be given before tlie Court itself. As to commissions to take 
evidence in civil cases, see Civil Procedure Code, Act XIV, 1882, 
chapter 25 ; and in Criminal cases. Criminal Procedure Code, Act X, 
1882, Section 330. 

Opinions of experts expressed in treatises. — The obligation of the 
Court to allow passages to be read from treatises is, since the i->assing 
of the Act, unquestionable, provided (1) that the opinion is that of an 
expert, (2j that the treatise be one commonly offered for sale ; and (3) 
that the writer cannot be produced without unreasonable delay or 
expense. 

Scientific Treatises. — The Court ought to allow passages from well- 
known scientific works, such, for instance, as Taylor’s Medical Juris- 
prudence, to be read before it; Hurry Churn Ulmcherhiitty v. The 
Empress, I. L. E., 10 Cal., 143. 

Objections to documents. — If objection is raised to a document, on 
its production before a commission, any other objection to it may 
he raised on its being tendered at the trial ; Balli v. Gayi Kim Swee, 
I. L. E., 9 Cal., 939. But a party may, by not objecting to secondary 
evidence, when tendered before a commission, preclude himself from 



210 


ON PROOF. 


Proof of 
contents of 
document. 


Primary 

evidence. 


[PT, II. CH. Y. 

afterwards objecting. Secondary evidence, admitted at nisi i^rius 
without objection, cannot be afterguards objected to ; Lush, J., in 
Bobimon v. Davies, L. B., o Q. B. D., 26. But illegal evidence taken 
before a commission may be struck out, though no objection was made ; 
Hutchinson v. Bernard, 2 Moo. & Bob., 1 ; L'umleij v. Gye, 3 E. & B., 
114. 


CHAPTER Y. 

OP DOCUMENTARY EVIDENCE. 

61 . The contents of documents may be proved 
either by primary or by secondary evidence. 

ISTo^e* 

Stamp and Registration Acts unaffected. — This section does not, 
of course, over-ride the laws as to stamps and Registration. As to 
cases in which registration of documents is compulsory, see Act III of 
1877, Section 17 ; and as to those in which it is optional, Section 18. 

A document, which, owing to non-registration, would be inadmis- 
sible, may, if its provisions ai*e distinct and separable, and some 
of those provisions contain a mere personal obligation, be used as 
evidence of the personal obligation, for 'which registration was unneces- 
sary. Thus an unregistered bond, containing a personal undertaking 
to repay money borrowed, and also a h^i^othecation of land above 
Bs. 100 in value as security, may be used as evidence to enforce the 
personal obligation; Alfuftennessa v. Hosain Khan Kabuli, 12 C. L. 
B., 209. So also Goii/t' Olmrn Surma v. Jinmif AH, 11 C. L. B., 166. 

Primary Eyidence. — The rule that documents may be pro^^ed by 
primary evidence must be read subject to the provision in Section 68 
as to attesting witnesses. 

62 . Primary evidence mean s the document itself 
produced for the inspection of the Court. 

Exphmatinn 1. — W^here a document is executed 
in several parts, each part is primary evidence of 
the document : 

Where a document is executed in counterpart, 
each counterpart bein^ executed by one or some of 
the parties only, each counterpart is primary evi- 
dence as against the parties executing it. 
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Exphtnatio}! ‘2. — Where a aiiinber of documents 
are all made by one uniform process, as in the case 
of printing, lithography, nr photography, each is 
primary evidence of the contents of the rest ; but 
where they are all copies of a common original, they 
are not primary evidence of the contents of the 
original. 

Ilhistmtion. 

A person is shown to have been in possession of a number of 
placards all printed at one time from one original. Any one of 
the placards, is primary evidence of the contents of any other, but 
no one of them is primary evidence of the contents of the original. 

Admission of contents of document. — According to English law 
an admission of the contents of a document is held, on the autho- 
rity of Slatterie v. Fooletj, 6 IM. 6c W., 664, to be primary evidence 
of those contents. Under fcJection 22 of the present Act, oral ad- 
missions of the contents of a document are iivelevant until the riglit 
to use secondary evidence is established. By Section 58 the necessity 
of proving a document may be obviated by the parties agreeing at 
the hearing, or, in writing, before the hearing, to admit its execution 
or contents. Provision is made in Section 128 of the Code of Civil 
Procedm’e of 1882 for admissions of the genuineness of a document. 
By Section 70 of this Act an admission of execution by a x)arty to an 
instrument is sufficient proof of execution, as against him, although 
the instrument be one which by law requires attestation. 

Effect of alteration of document after execution. — A fraudulent 
or unauthorized alteration of a document will render it w^ho lly J n- 
vahd. “ The general rule of law%” says Mr. Taylor, is, that any 
mat^eiial alteration in a written mstrument, w^hether made by a 
party or a stranger, if made after its execution, and without the 
privity of the pai*ty to be effected by it, is fatal to its validity. 
Perhaps it is further necessary that the alteration be made while 
the inbtrmnont was in tlie possession, or at least under the control, 
of the party seeking to enforce it. This rule was originally pro- 
pounded with respect to deeds, probably because in former days most 
written engagements ^vcrc dr.wn in that form. It has since been 
extended to negotiable securities, bought and sold notes, guarantees, 
and policies of assurance ; and may now be said to a})plv equally 
28 
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to all -written instruments, which constitute the evidence of con- 
tracts.” — Tayl.^ § 1820. Aiiy alteration is, of course, suspicious and 
raises a presumption of fraud. On this point the Privy Council 
obsersed in M it asnmui Khooh Conway Baboo Mooclnayaln Singh, 
9 Moore’s I. A., 1, at page 17. “It may he conceded that, in an 
ordinary case, the party who presents an instrument, which is an 
essential ]Dart of his case, in an apparently altered and suspicious 
state, must fail, from the mere infirmity or doubtful complexion of 
his proof, unless he can satibfactorily explain the existing state of 
the document. But this wholesome rule admits of exceptions, if there 
be, independently of the instrument, corroborative proof strong 
enough to rebut the presumption ulhch arises against an apparent 
and presumable falsifier of evidence. And such corroborative 
proof -will be greatly strengthened, if there be reason to suppose 
that the opposite party has withheld evidence which would prove 
the original condition and import of the suspected document.” But 
an immaterial alteration, oven by a party to the instrument, does 
not invalidate it; Aldous v. Cornwell, L. H., 3 Q. B., 573. 

63 . Secondary evidence means and includes — 

(1) Certified copies given under the provisions 
hereinafter contained;'^' 

(2) Copies made from the original by mechanical 
processes which in themselves insiire the accuracy 
of the copy, and copies compai’ed with such copies; 

(8) Copies made from or compared with the 
original ; (nee JRcini Prcimd y. Rcuihunaiuhin Pvamd^ 
I. L. E., 7 AIL, 738.) 

(4) Counterparts of documents as against the 
parties who did not execute them ; 

(5) Oral accounts of the contents of a document 
given by some person who has himself seen it.'^^ 

Illustrations 

{a) A photogiuph of an original is second iry evidence of its 
contents, though the fewo have not been compared, if it is proved 
that the thing phoiogi-aphed was the original. 

(b) A copy compared with a copy of a letter made by a 
copying-machine is secondary evidence of the contents of the 
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letter, if it is shown that the copy made by the copying-machine 
was made from the original. 

(c) A copy transciiljed from a copy, hut afterwards com- 
pared with the original, is secondary ideiice : hut the copy not 
so compared is not secondary evidence of the original, ait hough 
the copy from which it was transcribed was compared with the 
original. 

(d) Neither an oral account of a copy compared wdtli the 
original, nor an oral account <»f a photograph or machine copy 
of the original is secondary evidence of the original. 

(1) Certified Copies. — Bee Sections 76 and 77 as to certified copies. 

(2) There are no degrees of secondary evidence : when once second- 
ary evidence is admissible, the liw makes no distinction betw'een one 
class of secondary evidence and another ; though the fact that a part,\i 

w’ho gives oral evidence of the contents of a document, is sljow’n to ^ 

have better secondary evkb'nce of it, as, for instance, a compared copy 

of the original, might be giound for an adAer.-^e inference as to the 

good faith of the party so acting. Theie are, lioweAei, in Bection 6o, 

certain specific directions as to the kind of secondary evidence to be 

used in proving particular documents. 

64. Doouinents must be proved by primary evi- Proof of docu- 

deuce except iu the cases hereinafter mentioned. luary evideiu o 

65. Secondary evidence may be given of the cases in wiiioh 

. , I / £ -I j • secondary e\i- 

existence, condition, or contents of a document in deuce reu- 

, T n . ting to docu- 

tll0 tollowin^* CB)S0B inents may be 

given. 

(a) When the original is shown or appears to be 
in the possession or power of the person against 
whom the document is sought to be proved, or 

of any person out of reach of, or not subject to, 
the process of the Court, or 

of any person legally bound to produce it, 

and when, after the notice mentioned in section 
66, such person does not produce it, 
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ih) AAlien the existence, condition, or contents 
of the orij>’inal liave been proved to be admitted in 
^Y^•iting by the person against whom it is proved or 
by his representative in interest 

(c) AATien the original has been destroyed or 
lost,''’ or when the party offering evidence of its 
contents cannot, for any other reason not arising 
from his own default or neglect, produce it in reason- 
able time ; 

(d) When the original is of such a nature as not 
to he easily moveable ; 

{e) \Mien the original is a public document with- 
in the meaning of Section 74 ; 

(f) When the oiiginal is a document of which a 
certified copy is permitted by this Act, or by any 
other law in force in British India, to be gi ven in 
evidence ; 

(g) When the originals consist of numerous ac- 
counts or other documents which cannot conveni- 
ently be examined in Court, and the fact to be 
proved is the general result of the whole collection.'®’ 

In cases (a), (c), and (d), any secondary evidence 
of the contents of the document is admissible. 

In case (h), the written admission is admissible. 

In case (e) or (f)^ a certified copy of the docu- 
ment, but no other kind of secondary evidence, is 
admissible. 

In case (g), evidence may be given as to the 
general result of the documents by any person who 
has examined them, and who is skilled in the exa- 
mination of such documents. 
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In order that secondary evidcnice of a document may be given, it is 
essential that tlie iion-production of tlie original must first bo accounted 
for so as to brhig it within one or other of the above cases ; KruJnia 
Kislioria, Cliaodhrani v. Kialtoria Lai Boy, I. L. Ih, 14 Cal., 486; 
L. B. 14 I. A. 71. 

(1) Documents which witnesses are not bound to produce : see 

Sections 130 and 131. A witness may in addition to those cases refuse 
to produce documents on which he has a Hen. As to the general lien 
of Bankers, Factors, Attorneys and others on goods bailed to them, 
see Contract Act, 187*2, Section 171 ; and notes to Section 130 of this 
Act. The result of (u) is that, if the document is in the hands of a 
person who has a right to retain it, secondary evidence ul its, contents 
cannot be given. 

(2) Notice to produce. — “ Where a party lia^ notice to produce a 

particular instrument which has been traced to hib possession, ho 
cannot, it seems, object to parol evidence of its contents being given 
on the ground that, previously to the notice, he had ceased to have 
any control o^er it, unless he has stated tliis fact to the opposite 
party, and 3ias pointed out to him the pei'son to ivhoin he delivered it 
(SincJidr Slrveusun, I. C. & P., Best, C. J.). Neither can 

ho escape the effect ot the notice, by afterwards voluntarjly^partiiig 
vitli Llu' instrument, which it directs him to produce;*' Knight v. 
Marti}!, Gow B., 104, yic/* DalUa, T. — Taijl, ^ 440. 

Secondary evidence in action of libel must give the actual words. — 
In Rainy v. Bravo, L. B., 4 P. C., 287, the defendant, after the publi- 
cation of a libel and before the action was brought destroyed the letter 
containing the libellous words. It was held, that, as the defamatory 
writing was not in existence, secondary evidence of the contents of 
the letter by witnesses, who heard it read, was admissible ; but that 
the actual words used, as laid in the declaration, must be proved, and 
not the substance, or the impression which the witnesses received of 
the words, as otlierwise the witnesses and not the Court or Jury would 
be made the Judges of what was a libel. 

(3) Written admission of contents of a document* — Section §2 
provides, contrar}^ to the English law, that an oral admission of the 
contents of a document is inadmissible, until the person, propos- 
ing to give it, shows that he is entitled to use secondary evidence ; 
the present clause provides that a wriiien admission is admissible 
as proof of a document even though the original is in existence, and 
might be, but is not, produced. 

(4) Proof of loss. — In order to prove a thing “ lost” evidence must 
be given that it has been looked for : 
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“ Wliat degree of diligence is necessary in a search for a lost 
iiistrnment cannot easily be defined, as each case must depend on 
its own peculiar circiimstiinees. Tlie party seeking to ]>e allowed 
to give secondary e\idencc on the ground tliat an instrument is 
lost, is however is generally expected to show, that he lias, in good 
faith, exliausted in a reasonable degree all the sources of inlorniation 
and means of discuvery , winch the nature of the case w ould naturally 
suggest and wiiich were accessible to him.” Taijl, § 429 : but this is 
a matter to be decided by a Judge of the first instance. Harripria 
Dehi V. Unlujuni Debt, I. L. H., 19 Cal., 438. 

•• If an instrument ought to have been deposited iu & public office, 
or other particular place, it will generally' be deemed sufficient to 
have searched that place, without calling the party w'hose duty it 
W’’as to have put it there, or any other person who may have had 
access to it.” — TayL § 431. 

Nor need the search have been recent, or for the purpose of the 
particular suit, provided the Court be satisfied tliat thorough search 
was made. 

But distinct evidence of the destruction, or loss, and of reasonable 
search must be given. When a plaintiff alleged that a document had 
been partially destroyed by rats, and put in a registered copy of a 
deed together wuth certain fragments which he alleged to be the 
fragments of the deed, but otl'ered no evidence of this being so, the 
Privy Council reiected the secondary evidence ; Syud Abbas AU Khan 
V. Yadcem Bamy Beddy^ 3 M. I. A., 156. 

For a case in which the Privy Council excluded secondary evidence 
of a document on the ground that its non-production w'as not account- 
ed for see Bhuhanrswari Debt v. Harisaran Surma Moitra^ I. L. K., 
6 Cal., 720. 

l-i'or a case in which the Privy Council allow^ed a respondent to 
give seeondai’.v evidence of a document which the Court below had 
found had passed into the hands of tlio appellant see Lucliman Sing 
V. Buna, I. L. R., 16 Cal., 753. 

If the instrument were executed in duplicate, or triplicate, (ke., 
the loss of all the parts must be proved, in order to lot in secondary 
evidence of the contents; and, in every ease, before such evidence 
will be admissible, the original instrument; must he shown to have 
been duly executed, and to have been otherwise genuine. If the 
instrument were of such a nature as to have required attestation, 
the attesting witness must, if known, be called, or in the event of 
his death, liis handwriting must be proved, precisely in the same 
manner as if the deed itself had been produced ; though, if it cannot 
be discovered who the attesting witness was, this strictness of proof 



«EG. 60.] 


DOCUMENTARY EYIDENCE. 




will, from necessity, be waived. In the absence of evidence to the 
contrary, the Court will presume that the instrument was dul> 
stamped.” — Tcujl,^ ^ 433. 

As to proof of attestation, see jjost, Sections 68 and 69. 

Limitation Act. — Section 29 oi the Limitation Act, 1877 provides 
that oral evidence of the contents of a document containing an acknow- 
ledgment of liability in respect of any prox^erty or riirht shall not be 
given for the of taking the case out of the operation of the 

Limitation Act, 1877, but oral evidence may be given of the time when 
it was signed. See Act XV of 1877, See. 19. 

(5) “ Result.*’ — The word “ result” must be construed strictly to 
mean the actual figures or facts arrived at, not the general effect on a 
person’s mind. This excex^tion” howe\er, sa>s ^fr. Ta>lor, ^’peaking 
of the English rule on the subject, ‘‘will not enable a witness to state 
the general contents of a number of letters received by him from one 
of the x>arties in the cause, though such letters have since been des- 
troyed, if the object of the examination be to elicit from the witness 
not a fact but merely an ox)inion or impression : for instance, the impres- 
sion whicli the destroyed letters produced on his mind, with reference 
to the degree of friendshix) subsisting between the w riter and a third 
party.”— $ 462. 

(6) This vision ap^jlies only when the x)ublic document is still 
in existence on the public records. If it has been destroyed or lost, 
the ordinary rule, that secondary e^idence is admissible to j^rove the 
contents of a lost or destroyed document, w’ill apx)ly ; Knneih Odangaf 
Kalandan v. Vagoih PnUetjil KunJimuii^ I. L. B., 6 ]Mad., 80. 

66 . Secoudary evidence of the contents of the Rules as to 
documents referred to in section sixty-five, clause (a), produce” 
shall not be given unless the party proposing to give 
such secondar}^ evidence has pre^dously given to the 
pai-ty in whose possession or power the document 
is, [or to his attorney or pleader] such notice to 
produce it as is prescribed by law ; and if no notice 
is prescribed by law, then such notice as the Court 
considers reasonable under the circumstances of the 
case -.— {Ad XVIIl of 1872, s. 6.] 

Provided that such notice shall not be required in 
order to render secondary evidence admissible in any 
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of the following cases, or in any other case in which 
the Court thinks fit to dispense with it : — 

(1) 'When the document to be proved is itself a 
notice ; 

(2) W^hen, from the nature of the case, the ad- 
verse party must know that he will be required to 
produce it ; 

(3) When it appears or is proved that the ad- 
verse party has obtained possession of the original 
by fraud or force ; 

(4) W^'hen the adverse party or his agent has the 
, original in Court ; 

(5) "When the adverse party or his agent has 
admitted the loss of the document ; 

(6) When the person in possession of the docu- 
ment is out of reach of, or not subject to, the pro- 
cess of the Court. 

ISTotie. 

Notice to produce. — This section must be read subject to the follow- 
ing provisions of the Code of Ci’^ il Procedure, 1882. Section 59 requix-es 
the plaintiff to produce the document sued on when the plaint is 
presented, and a list of other documents in his possession. Where 
any material documents are not in liis possession, he must, under 
Section 60, if possible, state in w^hose possession or powder they are. 
The penalty for non-compliance wdth these sections is, according to 
Section 63, that documents, not produced or entered, shall not, 
without the leave of the Court, be received in evidence on plaintiff’s 
behalf. 

The summons to the defendaxit shall order the defendant to produce 
any document in his possession or power, containing evidence relating 
to the merits of the plaintiff’s case, or upon which the defendant 
intends to rely in support of his case. (Section 70.) 

As to Discovery, Admission, Insiiection, Production, Impounding, 
and Return of Documents, see Chapter 10 of Civil Procedui'e Code, 
1882. The summons is to be filled in with a description of the docu- 
ments required by the plaintiff, aird the notice to produce documents 
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tor inspection nmst desciibe tlie (bjcninenls i'cftn*re<l to in tlie plaint, 
written- stalt'ii lent or allidiuit. the })ait\ s*T\in« tlie notice may 

require. 

The summons should dtscrib"^* t^»e required documents ’‘with all 
convonient certainty.” “It is dil*icult t> lay dovm any ^cniertil rule 
as to what a notice ouEflit to contain, since uiueli must dtq)end on tlic 
particular circumstances of each cases No misstatement or inaccuracy 
in the notice will liowever bo deemed material, if not reallv calculated 
to misl^^d the opponent. Neither is it necessai*\ . by conde seen dim; 
minutely to dates, contents, parties, etc., to specify the [>recise docu- 
ments intended If enonoh is stat‘=‘d on the notice to induce tlu* 

party to believe that ti ])ariicular iiistrumcnt will cilhsl f<)r. this 
will be sufficient.” ‘‘llut a notice to produce ‘all letters, p.i]>ers and 
documents, touebint; or concernini' the bill of cvebani;:*^ mentioned in 
the declaration and the d<d)t sought to be recovered’ lias been ludd too 
vague to admit secondary proof of a notice of dishonour sent b\ tlu* 
plaintiff to the defendant” and a notice to one of four defendants, 
whom it was sought to prove to be a part owner b\ means of n letter 
written by him nine years before to the son of another defendant, to 
produce letters and copies of letters and all books relating to tlu* 
cause” was held to be too uncertain to permit of secondary evidence 
being given, Tat/l., i 443. As far as English law is concerned how- 
ever. reference must be made to E. S. C. O., XXX 11 11. 3, etc. 

In Criminal eases the best course would ap])ear to be to apply for a 
summons under Sections 94 and 95 of the Criminal Procedure Code, 
1882, but any reasonable notice would, apparently, be sufficient to let 
in secondary evidence. 

‘ By statute every seaman may bring forward evidence to prove 
the contents of bis agreement wutli tlie master of the ship, or otherwise 
to support his case, without producing or giving notice to produce, 
the agreement itself or any cox^y of it. The reason for tliis indulgence 
is the xivoverbial inexx)erience and recklessness of sea-faring men.’ 
Tayl., 319, 57 k 58 Viet c. 60, s. 123. 

In B(dU (ran Kim Swee, I. L. E., 9 Cal., 937, it was held that, 
when a commission is taking evidence in a x^ace l^eyond the jurisdic- 
tion of the Court, it is not necessary for th(‘ tendt-fing secondary 

evidence of the contents of a document, to show tliat he iaas gh en 
notice to produce the original, or that there has l)een a refusal to 
X)roduce the original. 

Court may dispense with notice. — It will be observed that under this / 
section, besides the speeiffed cases in which notice is not required, the 
Court has the ])Ower of disx)ensing with the notice ‘‘ in any case in 
which it thinks fft.” This is a relaxation of the ]n‘ocedure in force in 
the English Courts. 

29 
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67 . If a docuiiieiit is alleged to be signed or to 
have been ^Yritteu wholly or in part by any person, 
the signature or the handwriting of so much of the 
document as is alleged to be in that persons’ hand- 
writing must be proved to be in his handwriting. 


Proof of signature or handwriting. — This is not intended to pre-s'ent 
proof of a docmnent in other wa>s, as, e.g., by admi<^siou before a 
Kazi. In Neel Kanto Pandit v. Juggobundhoo Gliose^ 12 Ih L. B., 
App., 18, hlarkby, J., observed as follows: “ It appears that in this 
case the evidence which was given in supptirt of the document, upon 
which the defendant’s ease depends, was that of a Kazi, before whom 
the vendor came and admitted the deed to be bis, and caused it to be 
registered, bringmg witnesses to his execution tliereof, and in fact 
going pretty much through the same forms as are now in fort*e under 
the Begistration Act. Upon that evidesice the lower Appellate Court 
very naturally came to the conclusion that tlie deed was proved, and 
the only question which we have to consider is, whetlier tlie Court 
was precluded from doing so b> Section 67 of tlie Evidence Act. Now 
it is contended that that section renders it necessary that direct 
evidence of the handwriting of the person who is alleged to base 
executed the deed must be given by some person who saw the signa- 
tm*e affixed. But that is not so expressly stated in the section, and 
it does not appear to me that that was tlie intention of the Legislature. 
It seems to me that that section merely states witli reference to 
deeds, what is the universal rule in all cases, that the person who 
makes an allegation must pro^ e it. It lays down no new rule what- 
ever as to the kind of proof whicli must he given. In that respect 
the rule is precisely the same as it stood before. It leaves it, as 
before, entirely to the discretion of the presiding Judge of fact to 
deternime what satisfies him that the document is a genuine one.” 

As to tlie presumption in the case of a document purporting or 
proved to be thirty yeai'S old and produced from proper custody, see 
Section 90. 

As to the mode of proof of handwriting, see Sections 45, 47 & 73. 


Proof of exe- 
cution of docu- 
ment required 
by law to be 
attested. 


68 . If a document is required by law to be at- 
tested, it shall not be used as eviednoe until one 
attesting witness at least has been called for the 
purpose of proving its execution, if there be an 
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attesting' witness alive, and subject to the process 
of the Court and capable of giving evidence. 

3srot>e. 

Presumption in case of documents 30 years old. — An iiiiportanb 
exception to tho rule liere laid clo^\n is provided by Enylisli law in 
the presumption ot tlie authenticity of the signatures to a document 
80 years old produced from proper custody. The same presumption 
is pro^ idcd by Section 90 of the Act, and would, no doubt, be mider- 
stood as modifying the requirements of tliis section as to proof of 
attestation in the case of sueh documents. 

Documents lost, cancelled, or admitted. — The rule laid down by 
the present section applies, luider the EngHsh law, to cases in which 
the document in question has been burnt or cancelled, and even 
when the person who executed the document is prepared to admit 
its execution hy himself, or can be shown to have admitted its execu- 
tion; Sicj}lu Art., 66. The rule as to admissions is otherwise 

under the present Act, see Section 70. 

Wills.— One important class of documents, required by law to be 
attested, is that of wills under the Indian Succession Act, Section 
.30, extended by^ Act XXI of 1870 to the wills of Hindus, Jainas, 
Sikhs and Buddhists in the Presidency Towns and Lower Bengal. 

Tiic attestation, required by Section 50 of the Indian Succession 
Act, is not satisfied by the witnesses affixing their mark. It is 
necesary that they should sign; Niige Gogyol Sircar Najendra 
NaiJi Mitier, I. L. R., 11 Cal., 429. 

The Transfer of Property Act, 1882, also requires attestation in 
tho case of all mortgages, leases, gifts and other transfers of im- 
moveable property, in wiiich a document is required. 

Merchant Shipping Act unaffected. — The Merchant Shipping Act, 57 
k 58 Tic. c. 60, s 694, declares that any document, required by the 
Act to be executed in the presence of, or to be attested by, ajiy 
witness or witnesses, may be proved by the evidence of any person 
who is able to bear witness to the requisite facts, without oalHng 
the attesting witness or witnesses or any of them. 

69 . If no such attesting mtness can be found, 
or if the document purports to have been executed 
in the United Kingdom, it must be proved that the 
attestation of one attesting witness at least is in his 
handwriting, and that the signature of the person 


Proof where 
no afcte&tiug 
witness found. 
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executing the docuiiieiit is in the hauihvriting of 
that person. 

A(bniS‘^ioii of 70. The adniisHioii of a party to an attested 
part" iTlt-'' docujueiit of its execittioji by himself shall he suHi- 
cumuic" eient proof of its execution as against Itini, though 
it be a document retpiired by law to be attested. 


Admission of execution by party to document sufficient proof against 
himself. The provibions of tlie puebonfc Act as to admissions referring 
to clocinnents are precisely tlie oppj)site of tho English rule on the 
suliieei, Tn England an oral admission of the contents of a document 
limy be pro\ed, (see note to s. 2*2), but not in India except in the 
cases specially named. On the othei* liand the Mnglisli cases la\ 
down tliat a party cannot, except where the admission is made lor 
the purpose of a cause in C’ourt, admit the execution of a deed, whicli 
requires attestations, so as to dispense with proof of it by the 
attesiing wibnesH. “The rule omnia pneanninntur rite rase acia, 
was liere reversed,” says AEr. Host, ? 527, “ the Courts holding that, 
altliough a party admitted the execution of a d(‘od, the attesting 
witnesses might be acquainted 'sxith circumstances relative to its 
execution, which were unknown to Cne part\ making tho admission 
and which might ha\e the elfcet of iu\dlidating the deed altogi'tlier.” 
Call \ . Dunning^ 4 East., 56. Cnder the present section tlic party’s 
admission is sufiieienfc proof as against himself. 


Proof viion 71. If the attesting witness denies or dues not 
I’ccollect the execution of the document, its exocu- 
the excoutiou. ppoved by other evidence. 


Proof of clocu- 72. An attested document not required hy law 

\a'w to be attested may he proved as if it was uuattested. 

to lie attested. 

Comparison of 73. In order to ascertain whether a signature, 
iianawritinip.. qj^. Qf persoii by whom it 

purports to have been \vritteu or made, any signa- 
ture, writing, or seal admitted or proved to the 
satisfaction of the Court to have been written or 
made by that person may bo compared with the ojie 
which is to be proved, although that siguatm'e. 
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writing, or seal has not been produced or proved for 
any other purpose. 

The Court may direct any person ])resent in Court 
to write any wo]'ds or ligu}-es for the ]mr])ose of 
enabling the Court to compare the words or lignres 
so ■written with any words or figures alleged to have 
been written by such person. 

Comparison of handwriting in disputed document with that in un- 
disputed or proved document — Sections 45 and 47 Inu e already made 
])ro'iision for the proof of handwritinj^ by the evidence ol (‘\perts or of 
persons acquainted with tlie handwriting in question. The present 
section confers a power, \\hicdi was not allowed under the Ihigli^i 
Common law, |the Fii;,fcalier Peentfie (’ube. 10 (T. F., 190; JJor d, 

Mudd y. Sucl'ennorr, 5 A. tV: E., 70B.J viz., of jn-oving handwTiting, 
signature or seal by comparing it with some specimen, as to the 
authenticity of wdiieh the Court is satistied. The English Liw^ how^ever, 
admitted a comparison between the disputed document and any docu 
luent w'hich wa*. already in evidence and admitted or pro\ed to he in 
the handwriting of the supposed writer; (IriJfifJi v. Williatnb, 1. C. I'c 
d., 47. Ancient documents also, w'hose age rendered it impossible that 
any living person should speak to the handwniting contained in them, 
were allow^ed to he compared with other ancient documents, pro\ cd 
to be treated and presort ed as authentic. The old rule of the English 
Law w'us modified in Ci\il cases by Section 27 of the common la.w 
procedure Act, 1854. (17 it 18 Vie. c. 125) wliich in’ovidcd that com- 
parison ma>' be made l)etween a dis^^uted writing and any waiting 
proved to the satisfaction of the Judge to be genuine : and that such 
WTiting may be submitted to the jury as evidence of the genuineness 
of the writing in dispute. A similar change w'as made as to criminal 
trials by 28 & 29, Vic. c. 18, s. 8. 


FUJ3L1C DorUMENTB. 


74 . The followiug docuuieuts are public docu- 
uients : — 

1. DocuuientM foniiiug the Acta, or recorda of 
the Acta — 

(i) of the aovereigu authority, 


I’ublic do 
cuments. 
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(ii) of official bodies aud tribunals, and 

(iii) of public officers, legislative, judicial, and 
executiA^e, whether of British India or of any other 
part of Her Majesty’s dominions, or of a foreign 
country. 

‘2. Public records kept in British India of pri- 
vate documents. 


JSTo-te. 

A. ]3oarcI of trade certificate, of which a duplicate is kept by the 
Begistrar-Geiieval of Beamcn, is not a public document within the 
meaning of this section. Wiiere such a certificate was lost, and 
evidence was tendered that it was a Master’s Certificate of a particular 
number aud issued at Liverpool; it was held that the case was met by 
clauses (a), (o) and if) of Section 65 of the Indian Evidence Act; that’ 
although under clause (/) only a certified copy was admissible, the 
subsequent words, “ In cases (<7), (c) and (d) any secondary evidence is 
admissible,” were too clear and strong to be controlled by anything 
that followed, and that, accordingly, the evidence tendered was admis- 
sible. It was held, further, in tlie same case, that the evidence of the 
number of the certificate, and of the fact that it was a seaman’s 
certificate, was sufficient for the purpose of an imestigatioii under 
Section 5 of Act lY of 1875 ; in the matter of a collision betw^een the 

Ava” and the “Brcnhilda,” I. L. It., 5 Cal., 568. 

It is open to doubt whether a settlement Jummabundi is or is not a 
‘public document lianirlunuler Sao Bmmeetlliii}' Naik, I. Jj. B., 
9 Cal., 741; Aknliatja Knniar Butt Slunna Cltarnn Patitanda, I. L. 
B., 16 Cal., 586. 

An Anumatipatra is not a “ public document ” within the meaning 
of this section, and if it wure, its being on the record is not the same 
thing as a certificate or certified copy as requuedby § ; Krishna 

Kishori Clia/ndrani v. Kishoria Ltd Boy^ I. L. B., 14 Cal., 486; 
L, B., 14, I. A„ 71. 

A teis-khana register prex)ared by a patwari under rules framed by 
the Board of Be’s'enue, under Section 16 of Begulation XII of 1817, is 
not a public docmnoiit ; Bcng Nath Sing v. SukJuc Mahton, I. L. B., 
13 CaL, 534. 

Copies of income tax i^apers made under rules according to Section 
38 of Act II of 1886 have been held no^t to be admissible under ss. 76, 
77 ; All Khan Bahadur v. Indar Parshad^ I. L.’B., 23 Cal., 950. 
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^^5. All other documents are private. Piuatedoen- 

monts. 

76 . Every public officer having the custody of Certified oo- 
a public document, vhich any person, has a right to S oomneiits. 
inspect, shall give that person, on demand, a copy of 
it on payment of the legal fees therefor, together 
with a certificate written at the foot of such copy 
that it is a true copy of such document or part thereof 
as the ease may be, and such certificate shall be 
dated and subscribed by such officer with his name 
and his official title, and shall be sealed, whenever 
such officer is authorised by law to make use of a 
seal, and such copies so certified shall lie called 
certified copies. 

B.rplnnaiion. — xiny officer who, by^the ordinary 
course of official duty, is authorized to deliver such 
copies, shall be deemed to have the custody of such 
documents within the meaning of this Section. 

Copies of Public Documents. — The principal documents, which the 
pnbMc have a right to inspect, are the various Registers kept in 
Registration Offices under the Registration Act III of 1877. The Act 
contains specific directions as to the persons who may inspect and to 
whom coi')ies must be given. So also inspection is allowed of the 
Register of members of a Joint Stock Company, Act YI of 1882, 

Section 55 ; and, in case of such inspection being refused, any High 
Court Judge can compel immediate inspection. By Section 220 {e) of 
the same Act every person may insj^ect the documents kex>t by the 
Registrar of Joint Stock Conix)anies, and obtain copies on payment of 
the legal fees. So also the books kei)t by the Administrator- Ceneral 
showing the accounts of each estate, receipts, disbursements, debts, &o., 
are open to inspection, Act II of 1874, Section 43. Marriage Registers 
under Act XV of 1872, Christian Marriage Act. may also be inspected 
and copies of entries obtained — Section 79; so also the Register of 
Copyright, under Act XX of 1847, and the declarations of owners of 
Presses and Periodicals under Act XXV of 1867. A certified coxdv, 
accordingly, granted under any of these or similar enactments is x)roof 
of the matter stated, As to the inspection of documents kept by 
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I'l'oiluctlOll of 
sucli copies 


Proof of other 
public docu- 
ments 


the Registrar of joint stock companies, sec Act VI of 1882, Section 
220 (c). The Codes of Civil and Criminal Procedure provide specially 
for copies of the Judgment, or order, the charge, depositions and 
charge to the Jury being supplied to the person concerned. Civ. P. 
C., 1882, Sections 217 and 580, Cr. P. C., 1882, Sections 210, 371 and 
548. Care must he taken in all cases under this section that its 
requirements are strictly complied with, that the certificate of the 
copy being a true one is vsigned, dated by the proper officer, and sealed, 
whenever he is authorized to use a seal. 

77. Snell certified copies may be produced in 
proof of the contents of the public doenments or 
parts of the public docnraeiits of which they purport 
to be copies. 

Certified copies are the only secondary evidence of public docu- 
ments admissible : see Section 65, (c). The distinction between 
‘ eertffied ’ and ‘ examined ’ coines, known to English law, is not pre- 
served by the Act. 

An entry of “a special condition'’ in a registry of Mahomedan 
marriages under Bengal Act I of 1876 may be x>roved by a certified 
copy; Kliadem All v. Tajinuniniasa, I. L. R., 10 Cal., p. 608. 

78. The following public documents may be 
proved as follows : — 

(1) Acts, orders, or notifications of the Execu- 
tive G-overnmeiit of British India in any of its 
departments, or of any Local (Government or any 
department of any Local (Government, 

by the records ol the departments certified by 
the heads of those departments respectively, 

or by any document purporting to be printed by 
order of any such (Government : 

(2) The proceedings of the Legislatures, 

by the journals of those bodies respectively, nr by 
published Acts or abstracts, or by copies purport- 
ing to be printed by order of Government : 
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(3) Proclamatious, orders, or regulations issued 
by Her Majesty or by the Privy Council, or by any 
department of Her Majesty’s G-overmnent, 

by copies or extracts contained in the Londait 
Gai'^ffe, or purporting to be ])riuted by the Queen’s 
Printer : 

(4) The Acts of the Execntive or the proceedings 
of the legislature ot a toreigii country, 

by journals published by their authority, or com- 
monly recanved in tlnit countrv as inch, or In a copy 
certified under the seal ot the country or So^'ereign, 
or by a recognition thereof in some public Act of 
the ftoveruor-G-eneral of India in Council ; 

(5) The proceedings of a municipal body in 
British India, 

by a copy of such proceedings certified by the 
legal keej)er thereof, or by a printed book purporting 
to be published by the authority of such body ; 

(6) Public documents of any other class in a 
foreign country,'^' 

by the original, or by a copy certified by the legal 
keeper thereof, with a certificate under the seal of a 
notary public nv of a British Consul or diplomatic 
agent, that the copy is duly certified by the officer 
having the legal custody of the original, and upon 
proof of the character of the document according to 
the law of the foreign country. 

Proof of public documents under English law.— B1 <N: 82 Vic. c. 37, 
and 34 Ho Vic. c. 70, provide for the proof of the contents or 
proclamations bj Her Majesty or by the Privy Council and various 
officials by copies certified by the several officials therein denoted. 
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These pro\ibioiis are specially referred to in Section 82 of the present 
Act. 14 k lo Vic. c. 99, Section 7, and 28 k 29 Vic. c. 63, Section 6 
provide for tlie proof in England of various proclamations, orders and 
judicial proceeding in the Colonies, including India. Tlie Naturaliza- 
tion Act, 1870, Section 12, provides for the proof of declarations, 
certificates and entries under the Act. 

(1) ‘‘Of any other class,” f.c., than those mentioned in sub- 
section (4). 


PRESUMPTIONS AS TO 1)0('UMENTS. 

79 . The Court shall presume every document 
purporting to be a certificate, certihed copy, or other 
document, which is by law declared to he admissible 
as evidence of any particular fact, and which pur- 
ports to be duly certified, by an}’’ officer in British 
India, or by any officer in any Native State in 
alliance with Her Majesty, wlio is dnly authorized 
thereto by the G-overnor-G-eneral in ('ouncil, to he 
genuine : 

Provided that such document is substantially in 
the form and purports to be executed in the manner 
directed by law in that behalf. 

The Court shall also presume that any officer, by 
whom any such document piirports to be signed or 
certified, held, when he signed it, the ofiicial charac- 
ter which he claims in such paper. 

Note. 

Presumptions as to documents.— There are some presumptions as to 
documents, known to English law, for which no express provision is 
made in the Act, and which, therefore, can be raised only under the 
general provision in Section 114. Thus “ when several sheets of 
paper, constituting a connected disposal of property, are found together, 
the last only being duly signed and attested as a will it will (even in 
spite of partial inconsistencies in some of the provisions,) be presumed 
that each of the sheets so found formed a part of the will at the time 
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)f its execution.” — TmjL, i 162. So, also, the C’ouvt will presume 
>hat pencil alterations in a will re deliberative; Mavbh \ . Marslu I 
3wab. k Tiist. 528, and not intended to be linal. ebpeciall,v if there be 
)ther alterations in ink, or if the rest of the will ai)pearb to be drawn 
vith care wlhle the pencil alterations are incomplete and inaccurate, 
lut this presumption may be jjjot rid of b\ i)roof of any facts tending 
lO show that the pencil alterations were finally intended to form part 
>f the will. 

So, also, the English law' presumes that all alterations, iiiteiimeations 
ind erasures in a will w’erc made subsequent to the execution of the 
vill and codicils, and will gi’ant probate of the will in its original form, 
rile contrary pre.sumption is raised in the case of deeds, and e\en as 
iO wills, original blanks, filled up, will be presumed to ha\e been filled 
,ip prc\ions to the execution. On the other hand there is a presume - 
ion, in the absence of all evidence on the point, that alterations or 
nterlineations in a deed w’ere made before execution. Tiiere is no 
presumption in the case of an instrument not under seal, except that 
dterations or interlineations w’ere so made as not to constitute an 
Dftence. — Stepli, Dig, Art* 89. 

According to English law there is a conclusive ju’esumption that a 
le^under seal has been executed for good cousidoration ; and w'ant 
3f consideration cannot, except when fr^iid is alleged, be pleaded 
against such an instrument. No such presumption is sanctioned by 
bhe present Act, but a deed until it is impeached would be conclusiv c 
proof of the consideration w-hicli it recites ; Lowe\* FeerSy 4 Burr., 
2225. 

There is also a pi*esumption in English law^ that a jn-oved document 
was executed on the day on w'hich it hears date ; and if there are more 
documents than one, bearing the same date, that they W'oro executed 
in the order necessary to effect the ob.]ect for wducli they w^erc executed. 
Independent proof of date, however, must he given in cases in wdiich 
collusion might be practised and would, if practised, injure any person 
or defeat the law. — Stejjh. Dig., Art. <85. 

By section 122 of the Merchant Hliipping Act, 1894, every erasure, 
interlineation, or alteration in any agreement with the crew {except 
additions made for shipping substitutes or persons engaged after the 
first depart m*e of the ship) is wholly inoperative, unless proved to 
have been made with the consent of all the persons interested in it by 
the writfcen attestation (if made in Her ]Ma.jesty’s Dominions) of some 
superintendent of a Mercantile Marine Office, Justice, Officer of 
Customs, or other public functionary, or elsewhere, of a British 
Consular officer, or, wdiere there is no such officer, of two respectable 
British merchants. 
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I’resumption 80 . Whenever any (locuiiient ib pj'oduced before 
any Court purporting to be a record or inenioranduiu 
eMdenue evideuce or of an} part of the evidence given 

by a witness in a judicial proceeding or before any 
officer anthorffied by law to take such evidence, or 
to be a statement or confession by any prisoner or 
accused person taken in accoi'dauce with law and 
purporting to be signed by any Judge or Magistrate 
or by any such officer as aforesaid, tlie Court shall 
presume — 

that the document is genuine ; that any state- 
ments, as to the circiuiistances umU'r w'hich it was 
taken, purporting to be made by tin* person signing 
it, are true, and that such evidence, statement, or 
> confession was duly taken. 

INTote. 

As to the mode m winch cMdciicc shall be iccorded in a suit, shcc 
C hapter XV ol the CimI IhoccduM Code. In Ciiminal c<ist‘s, (1u])ter 
XXV of the Criminal Procediiic (\>de and as to conl’c'-sions, Sections 
164 and 538. See also s. *26, p. 148 and s. 114, p. 309 piusi. 

As to the prebumption as to judicial lecords ol Coiuts in other 
countrieb, see p 06 t^ Bection 86. 

I Thib bection does not ivarraut the ]>vcMun[>tu)n that tlu* dcjiosition 
p of a watncbs has been duh taken ami attested In the Court in the 
^ presence of the acciibcd; Qneen-JijHiprehh i. Sin 1. L. B,, 10 
AIL, 174; Qnren'Emijrv6^\. liiilnitp 1. U. 1C, 9 AIL, 720; Knrhali 
Queen-Enipi ess^ I. L. IL, 18 Cal., 120. It s(‘eius tihit prcsnuiptioii 
that a witiiebb actually said Mhat it is reeordtsl ni Ins deposition that 
he did say ib one which arises under this section ; Qi(rrn~Eh{pn\'>'> \, 
iSamlappn^ L L. B., 15 Mad., 63. In order to use the depobition of 
Jan accu§j^ 4 Derspn against hiiu it must lirst be prosed tliat he is the 
, person who ’made it; Qiiten-Bniprebii \. JJnrya Sonar, J. L. IL, 11 
CaL, 580. 

The rule here laid down applies to stwitemenis or confessions of 
]>risonerb taken doivn by a judicial ollicor of a Foreign Btato when 
taken under circumstances and certified in sucli a manner as would 
otherwise render them admissible ; Qnrrn>Einpi ( sb Stindni Simjh. 
L L. IL, 12 AIL, 595. 
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81 . The Court shall presume the geuuineuess of eresamption 
every document purportiugto be the (rozeftr, 

or the Gazette of I)ulia, or the C-roveriimeut G-azette 
of any Local Government, or of any colony, depend- 
ency, or possession of the British Crown, or to be a 
neAvspa])er or journal, or to be a copy of a private 
Act of Parliament printed by the Queen’s Printer, 
and of every document purporting to be a document 
directed by any laAV to be kept b}' any person, if 
such document is kept substantially in the form 
required by law and is produced from proper cus- 
tody. 

Ab to tlie meaning oi pio]>er custody, bee^>os/, {section 90, p, ‘242. 


82 . When any document is ])roduced to any presumption . 
Court purporting to be a document which, by the iiieut .idniis- 
law in force for the time being in England or Ire- unl without 
land, would be admissible in proof of any particular 
in any Court of Justice in England or Ireland with- 
out ])roof of the seal or stamp or signature authenti- 
cating it, or of the Judicial or official character 
claimed by the person by whom it purports to be 
signed, the Court shall presume that such seal, 
stamp, or signature is genuine, and that the person 
signing it held, at the time u hen he signed it, the 
Judicial or official character which he claims, and 
the document shall be admissible for the same p)ur- 
pose for which it would be admissible in England 
or Ireland. 

Note. 

Documents receivable in England without proof of seal or signa- 
ture. — By B & 9 Vic, e, 113 {TJtfi Dorumantary Evidence Acf, 1845), 
it is provided that “ ^vhene\er by any Act now in force or hereafter to 
be in force, any eertilieate, official or public document, or document 
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or proceeding of any (iorporation or ]oint-btock or other company, or 
any certified copy of any document, b} e-law, entry in any register or 
other book, or of any other proceeding, shall be receivable in idence 
of any particular before any legal tribunal or in any judicial proceeding, 
the same shall be respectively admitted in evidence, pro^'ided they 
respectively purport to be sealed or impi'essed with a stam2), or sealed 
and signed or signed alone as required, or impressed with a stain]) 
and signed as directed by the respective Acts made or to be here- 
after made, without any xiroof of the seal or staiiqi, where seal or 
stamj) is necessary, or of the signature, or of the official character of 
the person appearing to have signed the same.” 

By the English Common law, official registers, books kept in ])ublic 
offices recording jiarticular transactions, and other documents of a 
public nature are generally admissible in e\ idence without ]Droof of 
their authenticity by tlie evidence of the persons who })re 2 )aved them. 
And, by 14 & 15 Yic. c. 99, Section 14, whenever any document is 
of such a 2 )nblic natui*e as to be admissible in evidence on its mere 
production from proper custody, and no Statute exists which renders 
its contents 2 )roveable by means of a copy, any copy thereof or extract 
therefrom shall be admissible in evidence, jirovided it be proved to be 
an examined copy or extract, or provided it purport to be signed and 
certified by the officer to whose ousted, > the original is entrusted. 
Under this 2 )i*ev ision it has been decided that certified copies ina,\ be 
given in evidence of the contents of jDarish registers, of the books of 
Births, Marriages and Deaths in India which are deposited with the 
Secretary of State ; of Begisters of Marriages kept by British Consuls 
abroad previous to 28th July 1849 (12 & IB Yic. c. 68, Section 28) ; and 
of foreign Kegisters of Marriage, on proof that they are required to be 
kex)t by the laws of the countries to which they are respectively 
belong.— Twy?., ^ 1600 ji. 

The following are some of the documents which, under the provi- 
sions of the English Statute law, can be jDroved by certified copies, 
and which are of likely occurrence in Indian Courfcs ; Begisters of 
Births, JMarriages and Deaths made 2 )ursuant to the fiegisfcration Act 
6 & 7 W. IV, c. 86 ; books, notices or documents directed by the 
Eoreign Marriage Act 1892 to be kept by the marriage officer in 
foreign or in the archives of his office ; 55 & 56 A^ic. c. 2B, 

s. 16 ; the register book under Bart I of the Merchant Shijjping Act 1894, 
a certificate of registry under the same Act, an indorsement on such 
certificate, a declaration made in pursuance of l^art I of the same Act 
in respect of a British ship ; 67 & 58 Vie. c. 60, ss. 64, 695 ; entries in 
the official log-book, ss, 289, 695, documents transmitted by Superin- 
tendents and Officers of Customs to the Eegistrar General of Shipping 
and 'Seamen may also be proved by a certified copy, ss. 256} 695. 
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83 . The Court shall presume that maps or plans 
purportiiio' to be made by the authority of Goveru- 
ment were so made, aad are accurate ; but maps 
or plans made for the purposes of any cause must 
be proved to be accurate. 

NT Oise. 

Where an Amin made a thakbust map, this raised no presumption 
as to the amount of debuttur lands on the land mapped under this 
section ; this section docs not make ex parte statements of x'>ropi*ictors 
or tenants made at a survey eA'idence as to the character of a holding ; 
Jarao Ku)nari v. Lalonnioni^ I. L. R., 18 Cal., ‘224; L. Ih, 17 I. A. 
145. The fact tliat a npp made under the authority of (^o^ eminent 
lias been superseded by one made under tlie same authority does not 
affect the presumiDtion in favour of the former ; 

Hycunt Nath Lutty I. L. R., 5 Cal., 82‘2. 

As to the relevancy of such maps or plans, see s. 36, p. 179 ante. 

84 . The Court shall presume the genuineuess of 
every book purporting to be printed or published 
under the authority of the Government of any 
country, and to contain any of the laws of that 
country, and of every book purporting to contain 
reports of decisions of the Courts of such country. 

85 . The Court shall presume that every docu- 
ment purporting to be a power of attorney, and to 
have been executed before, and authenticated by, a 
notary public, or any Court, Judge, Magistrate, 
British Consul or Vice-Consul, or representative of 
Her Majesty or of the Government of India, was so 
executed and authenticated. 

Bee Indian Registration Act, 3 of 1877, Section 33, as to powers of 
Attorney recognized for the purposes of that Act. The provisions of 
that section are not affected by the present Act : see Bcction 2, ante^ 
page 77. 

The formalities prescribed by this section must be conformed with, 
before the powers of attorney will be admitted; In the goods of 
Vvimrose, I. L. 11., 16 Cal., 776, 
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The vegibtration of a power of attorney is not enough without further 
proof to prove its execiition ; Salimatnl-Fniima v. Koylaslqioii Narahi 
Sinrjh, I. L. E., 17 Cal. 903. o\ erntling Ki isfo XatJi Cooncloo v. Brown, 
T. t 1 E., 14 Cal. at p. 180. 

Pi-psumption 86. The Court may presume that any docunieut 
copies ofto?-^ purporting to be a certified copy of any judicial 
record of any country not forming part of Her 
Majesty’s dominions is genuine and accurate, if the 
document purports to be certified in any juanner 
Avhich is certified by any representatire of Her 
Majesty or of the (Tovernment of India [in or for] 
such country to be the manner commonly in use in 
that country foi‘ the certification of copies of judicial 
records. — [Act [II of 1891, h. 8 ] 

An officer u'ho, \^■ith respect to any territory or 
place not forming part of Her Majesty’s dominions, 
is a political Agent therefor, as defined in section 
H of the Foreign Jurisdiction and TCxtradition Act, 
1879, [AAI of 1879J and section 19f) of the Code 
of Criminal Procedure, 188i2 [A of 1882] shall, for 
the purposes of this section, he deemed to be a 
representati's'-e of the CTOYernment of India in and 
for the country comprising that territory or place. — 
[Act III of 1891, .S-. 8.] 

lOTote. 

Certified copy of Foreign judgment. — In Sreemuity Mommoheeney 
Dossee v. Greesclmnder Bose, 8 M. J., 14, Macpherson. J., admitted 
in evidence the copy of a foreign judgment, ivhich was sworn to by a 
witness as ha\’ing been duly sealed and ccrtifled by the Kogistrar of 
the Foreign Court, but which was not, according to the present section, 
certified by the representative of Hei- Ivlajesty or of the Government 
of India. 

But the Court can go behind tlie certificate of registration where it 
finds that the officer purporting to register a document had no juris- 
diction; Mitter v, VonduL 1. L, E, 14 CaL, 449, 
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The Civil Procedure Code, 1882, Section 13, JS^rjjltuiation TI declares 
that ‘‘whei-e a foreign iudgment is relied on, the production of the 
judgment duly authenticated is presumptive evidence that the Court 
which made it had competent jurisdiction, unless the contrary apx3ear 
on the record ; but such presumption may be remo’s ed by proving the 
want of jurisdiction.*’ In Ganu MahouLrcl Snrhirx. Tarini Choran 
Clnickeyhate, I. L. Pi., 14 Cal., o4G, howcner, it was held that certified 
copies of judicial records of a state which has no British Representative 
cannot be received in the Courts of British India under tliis section. 

87 . The Court may presume that any book to 
which it may refer for information on matters of 
public or general interest, and that any published 
map or chart, the statements of which are relevant 
facts and which is produced for its inspection, was 
written and published by the person, and at the 
time and place, by whom or at which it purports to 
have been written or published. 

88 . The Court inaj’ presume that a message, for- 
warded from a telegraph office to the person to 
whom such message purports to be addressed, cor- 
responds with a message delivered for transmission 
at the office from which the message purports to be 
sent ; but the Court shall not make any presumption 
as to the person by whom such message was deli- 
vered for transmission. 

89 . The Court shall presume that every docu- 
ment, called for and not produced after notice to 
produce, was attested, stamped, and executed in the 
manner required by law. 

N’o'te. 

Presumptions as to documents called for and not produced. — ^Where 
the documents is called for and not produced, the Court shall make 
the xorescribed presumption : in the case of other documents, the Court 
way make the presumption, if it thinks fit under Section 114 ; but it 
is not obligatory. 
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Lost document presumed to be stamped. — According to the English 
authorities a document, which is lost, will be presumed to be duly 
stamped until the contrary is shown ; Fooleij v. Goocliuiiu 4 A. & E., 94. 

90 . Where any doomuent, purporting or proved 
to be thirty years old, is produced from any custody 
which the Court in the particular case considers 
proper, the Court may presume that the signature 
and every other part of such document which pur- 
ports to be in the handwriting of any particular 
person is in that person’s handwriting, and, in the 
case of a document executed or attested, that it was 
duly executed and attested, by tlie persons by whom 
it purports to be executed and attested. 

Explanation . — Documents are said to be in proper 
custody if they are in the place in which, and under 
the care of the person with whom, they would 
naturally be ; but no custody is improper if it is 
proved to have had a legitimate origin, or if the 
circumstances of the particular case are such as to 
render such an origin probable. 

This explanation applies also to section eighty-one. 

Illustrations. 

{a) A has been in possession of landed property for a long 
time. He produces from his custody deeds relating to the land 
showing his titles to it. The custody is proper. 

(b) A produces deeds relating to landed property of which he 
is the mortgagee . The mortgagor is in possession . The custody 
is proper. 

(c) A, a connection of B, produces deeds relating to lands in 
B’s possession, which were deposited with him by B for safe 
custody. The custody is proper. 

Under the corresponding rule of English law exccniion or attest- 
ation of document, 80 years old produced from proper custody, need 
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not be proved, although there in an attesting witness present in 
Court; Stejpli, Art. 88. 

In England it is questionable whether this rnle applies to an instru- 
ment bearing the seal of a Court or Corporation. — TayL^ § 87. No 
such distinction is retained in the present Act. 

Before accepting a document as ])roof of title under this section a 
Court would do well to satisfy* itself that the person, wliose signature 
is to be i^resumed genuine, was competent to grant such a document ; 
if a document is signed by an agent, there is no presumption under 
this section as to the ageiit’s authority; Aggrakaiit Clwwdhry v. 
Hierro Chimder SliicMar, I. L. E., 6 Cal., p. 211. 

The value to be attached to the evidence of a document admitted 
under this section will depend on the circumstances of each case and 
the corroboration wliich thej’ afford. Such corroboration may be 
afforded by proof of tlie production of the document on previous 
occasions when it would naturally have been produced, by acts done 
under it, or enjoyment had in accordance with its terms; Boikuiit 
Nath Kundu v. Luhhiin Mcfjhi, 9 C. L. E., 425. 

The execution of a deed more than thirty years old lost out of proper 
custody may be presumed under this section; Khctter Chunder 
Mookerjee v. Klieitcr Paid Srecfcndiio, I. L. B., 5 Cal. 886. 

In applying the presumption allowed by Section 90 of the Indian 
Evidence Act, the period of 30 years is to be I’eckoned, not from the 
date upon which the document is filed m Court, but from the date on 
which, it having been tendered in evidence, its genuineness or the 
reverse becomes the subject of proof ; Minu 8irhar v. Plicdoy Nath 
Boy and others, 5 C. L. E., 135. 

A daughter’s custody of a pottah granted to her father, she having 
been in possession for 40 years ever since his death, was held to be 
‘‘proper;” Trailohia Nath Nandi v. Shunio Slmngoni, I. L. E., 11 
Cal. 539. See Hari ijhintaman Bikshit v. Moro Lakshman, I. L. E., 
11 Bom., 89. 

CHAPTER YL 

OP THE EXCLUSION OP ORAL BY DOCUMENTARY 
EVIDENCE. 

91 . W^hen the terms of a contract, or of a grant, 
or of any other disposition of property, have been 
reduced to the form of a document, and in all oases 
in -which any matter is required by law to be reduced 
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to the form of a document,'^' no evidence shall be 
given in proof of the terms of such contract, grant 
or other disposition of property,'® or of such matter, 
except the document itself, or secondary evidence 
of its contents in cases in which secondary evidence 
is admissible under the provisions hereinbefore con- 
tained. 

Exce})tion 1. — When a public officer is required 
by law to be appointed in writing, and when it is 
shown that any particular person has acted as such 
officer, the writing by which he is appointed need 
not be proved. 

Exception 2. — Wills [admitted to Probate in 
British India] may be proved by the Probate.'®’ — 
[Act XVIII of 1872, s‘. 7.] 

Explanation 1. — This section applies equally to 
oases in which the contracts, grants or disposition of 
property referred to are contained in one document, 
and to cases in which they are contained in more 
documents than one.'^’ 

Explanation 2. — Where there are more originals 
than one, one original only need be proved.'®' 

Explanation 3. — The statement in any document 
whatever of a fact other than the facts referred to 
in this section, shall not preclude the admission of 
oral evidence as to the same fact.® 

Illmtratiom. 

(a) If a contract be contained in several letters, all the letters 
in -wbicb it is contained must be proved. 

(b) If a contract is contained in a bill of exchange, the bill 
of exchange must be proved. 
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(g) If a bin of exchange is drawn in a set of three, one only 
need be proved 

{cl) A contracts in writing with B for the delivery of indigo 
upon certain terms. The contract mentions the facts that B 
had paid A the price of other indigo contracted for verbally on 
another occasion 

Oral evidence is offered that no payment was made for the 
other indigo. The evidence is admissible 

{c) A gives B a receipt for money paid by B 

Oral evidence is offered of the payment. 

The evidence is admissible. 

(1) Matters recjuired by law to be in writing. Bee Indian Contract 
Act IX of 1872, Section 10. 

The number of contracts which the law requires to be in writing 
(Contract Act IX of 1872, § 25, etc.) has been largely extended by 54 
of the Transfer of Property Act, 1882, which in all cases but those, in 
which the property is worth less than 100 rai)ees and in w hich physi- 
cal delivery is possible, necessitates a document for a \ alid transfer 
of an interest in immo^ eable property . Bee too §§ 107, 123 as to 
leases, and gifts of immoveable property. 

Wills.— Another important class of matters required by law to be 
reduced to the form of a document are testamentary dispositions of 
property in cases to which the Indian Succession Act, X of 1865, or 
the Hindu Wills’ Act (XXI of 1870) aj)ply. The latter enactment 
affects the wills of Hindus, Jainas, Bikhs and Buddhists in the Lower 
Provinces of Bengal and the Presidency Towns of Madras and Bombay : 
it is provided however by Section 100 of this Act that nothing in this 
chapter contained shall affect any x^rovision of the Indian Succession 
Act, 1865, as to the construction of wills. See page 281. 

Confessions. — ^^Vhere a confession taken under Section 122 of the 
Criminal Procedure Code (Act X of 1872) was inadmissible in evidence, 
oral evidence to jpmve that such a confession w^as made, or what the 
terms of that confession were, was held inadmissible under this 
section; B. Ddi Batan, 10 Bom. H. C. Rei>., 166; followed inJS. v. 
SMvijd, 1 I. L. E,, (Bom.), 219. Bee also If. v. Dayd A'nandi 11 
Bom. H. C. Rep., p. 44. 

Where Registration Act compels Registration. — The Registration 
Act III of 1877, Section 49, declares that no instrument, required 
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by the 17th section to be registered, shall affect any immoveable 
property, comprised therem, or confer a power to adopt or be received 
in evidence of any transaction affecting snch property or power unless 
it has been registered. 

Where a sale-deed could not be received owing to want of regis- 
tration, it was held that the sale could not bo proved by admissions 
made by the vendor; Soinii GuriMal v. Bangainmdl, 1 M. H. C. 
Hep., 13. An unregistered deed requiring registration may be admit- 
ted as evidence for a purpose collateral to its main use, if the collateral 
purpose is distinctly separable from the other and is not such as to 
make registration necessary. The following deeds though unregis- 
tered were admitted as e^'idence of the collateral obligations they 
respectively created in the following cases ; a mortgage lease, as 
containing a covenant to register; Sham Narayan Lall v. Khimayit 
Mater^ 4 B. L. H,, F. B. 2 : a deed promising repayment and assigning 
immoveable property as a security, as constituting a bond to repay ; 
Laclimijoat Singh Dagar v. Mir^a Khaivat Ali, 4 B. L. H., F. B., 18, 
and see Krishto Lall Ghose v. Bonomalii Iloy, I. L. H., 5 OaL, 611, 
and Ulfafnnissa Elahijan Bihi v. Hosain Khan^ I. L. E., 9 Cal., 520, 
and the cases there quoted; a deed of sale, as a receipt or 
acknowledgment of money paid or an acknowledgment for old debts ; 
Shih Prasad Das v. Anna Puma Dayi, 3 B. L. 11., (A. J. C.) 451. 
Want of registration has been held to make the following documents 
inadmissible even as evidence of the collateral obligation they res- 
pectively created in the following cases ; a lease containing a stipula- 
tion for payment of damages on non-delivery of the land, as giving a 
right of action on non-delivery ; Martin v. Sheo Bam Lal^ I. L. H., 
4 All., 232 ; a mortgage, as proving a debt indivisible from the mort- 
gage; Mattongeney Dossee v. Bamnarain Sadhlian, I. L. H., 4 Cal,, 
83 ; a deed of gift containing a covenant of title, as giving ground of 
action on a breach of the covenant; Baja Bala Krishkna Ba v. 
Bamchandi'a, I. L. R., 2 Bom., 273: a lease containing a covenant 
for quiet enjoyment againsb kinsmen of the lessor, as giving ground 
for a breach thereof; Gurunath Shriuinas Desai v. Shenhasai^jya^ 
I. L. R., 18 Bom., 745. The endorsement on an hypothecation bond 
of the payment of the amomit due is admissible; Ven'ka tardma 
Naih v. OMnnathamhiv Beddi, 7 M. H. C., Rep., p. 1. 

An endorsement of a regrant on a Sanad does not require registra- 
tion as effecting a transfer of property but is admissible as evidence 
of such a transfer; Heramhder Dhamedharder v. Kharsinath Bhas- 
kar, I. L. R., 14 Bom., 472. 

Acknowledgments to save the Statute of Limitation. — The Limita- 
tion Act XV of 1877,’ Section 19, provides that “ If, before the expira- 
tion of the period prescribed for a suit or application in respect of 
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any property or right, an acknowledgment of liability in respect of 
such property or right has been made in writing, signed by the party 
against whom such property or right is claimed, or by some person 
through whom lie derives title or liability, a new period of limitation, 
according to the nature of the original liability, slnill be computed 
from the time when the acknowledgment was so signed. When the 
writing containing the acknowiedgment is undated, oral evidence may 
be given of the time w’-hen it was signed; but oral evidence of its 
contents shall not be received.” The Limitation Act of 1871, Section 
20, requhed x'>romises or acknowledgments in respect of a debt or 
legacy to be in writing and signed. As to such promises or acknow- 
ledgments in suits instituted previous to 1st April 1873, see Act XIV 
of 1859, Section 4. Such promises need nofc be supported by consi- 
deration: see Contract Act IX of 3872, Sec. 25, {3). 

Contracts. — The acceptance of a bill of exchange must be signed. 
Act XXVI of 1881, Section 7. Promises made on account of natm'al 
love and affection between parties standing in a near relation to each 
other, though without consideration, are valid utider the Contract 
Act, 1872, Section 25, (1), if in writing and registered. Previous to 
the passing of the Contract Act, 1872, there were vaiious transactions, 
such as leases, agreements for leases, promises to answer for the debt 
of another, ratifications oi debts incurred during minority, wliich, as 
between i)arties personally subject to English law', were invalid 
unless reduced to w'riting. This necessity no longer exists except 
in cases which fall within the Transfer of Property' Act, 1882. As to 
contracts by Municipalities, see Acts IX of 1867 (Madras), Section 4 : 
IV of 1873 (Funjah), Section 18: III of 1864 (Bengal), Section 9: 
III of 1872 (Bomba g). Section 54. 

By Section 36 of Act XIX of 1868 (Ondli Rent Act) in a suit 
between landlord and tenant, the tenant is not liable to pay rent 
other than that payable for the last preceding year unless the Court 
is satisfied by evidence in writing that the parties have so agreed. 

Necessity for a document under Hindu law. — The requirements of 
Hindu law with respect to the necessity for a document are thus dis- 
cussed by Scotland, C. J. : “ Upon the only point now' before us w'e 
must hold the present transaction valid. It seems froxn the case just 
referred to and other authorities, that, under the Hindu law, proof of 
a verbal grant of land, whether by way of exchange, sale or gift, is 
good when follow’ed hy possession and otherwise unobjectionable. 
Indeed, in no case does Hindu law appear absolutely to require 
writing, though as evidence it regards and inculcates a writing as of 
additional force and value. — 1 Strange's Hindu Law, 277. See also 
a case decided by the Madras Sudder Adalut, Special Appeal, No, 56 
of 1857, where a verbal assignment of w'aste land was held valid,” 
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‘‘ There are instances, no doubt, in which works of authority speak 
expressly of particular transactions being evidenced by writing. But 
I believe in no case can it bo considered now that the Hindu law in 
this respect is treated as being anything more than directory. The 
great importance and value, however, of written instruments as 
evidence, make it most desirable for the true interests of the parties 
and the ends of justice that they should be generally adopted ; and 
’W'here from the circumstances and nature of the transaction, or the 
dealings between the parties, or from the usages of the country, a 
writing was reasonably to be expected, mere oral evidence would very 
properly be received and acted upon with extreme caution and 
deliberation ; as such evidence alone can nnqnestionallj^ be easily 
made the means of falsehood and fraud. The reported cases, in which 
the Sudder Court api:>cars to have decided against the sufficiency of 
oral evidence in the instances of a sale of land, an assignment of 
a bond, and a perpetual lease, we cannot. I thinli, regard as satis- 
factory authorities in so far as they w'ere intended to decide not 
merely the insufficiency of the particular circumstances in evidence 
in each ease, but that the law rendered a writing absolutely indis- 
pensable to the validity of such sales, assignments and leases.” 
Mantena Eayaj>arCij v. Ohehuri Venkatardj\ 1 M. H. C. Bep., 100. 

The authority to the widow to adopt need not be in writing, though 
it generally is; as in prudence it ought to he, time and means 
existing — Strange^ H, L., 80. Nor, according to the Hindu law, need 
the adoption itself he in writing, Id,, 93, and though in oases of 
partition the law prescribes ” a written memorial of distribution, yet 
it has not rendered it indispensable.” — Id., 222. “We understand it 
to be undisputed,” it was observed by the Judicial Coimnittee of the 
Privy Council, “that a division (of a joint Hindu family) may be 
effected without instrument in writing; Bewun Feraad v. Mussumat 
Badlia Beehy, 4 Moore’s I. A., 137, at page 168. 

“Reduced to the form of a document.” — The meaning of this 
expression is thus explained by Mr. Taylor : 

“ Parol evidence will be admissible, when the writing only amounted, 
either to mere unaccepfced proposals, or to minutes capable of convey- 
ing no definite information to the Court or Jury, and could not, by 
any sensible rule of interpretation, be construed as memoranda, 
which the parties themselves intended to operate as fit evidence of 
their several agreements. Thus it has been admitted, where at the 
time of letting premises to the defendant, the plaintiff had read the 
terms from pencil minutes, and the defendant had acquiesced in 
these terms, but had not signed the minutes; where, upon a like 
occasion, a memorandum of agreement was drawn up by the land- 
lord’s bailiff, the terms of which were read over and assented to 
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by the tenant, who agreed to bring a burety and sign tlio agree- 
ment on a future day, but omitted to do so ; where, in order to 
avoid mistakes, tlie terms upon which a house was let. were, at tlie 
time of lettintr, reduced to wiitingl'^ tlie lessor’s agent, and in his 
absence signed by the lessee's ^\ife, in order to bind him, and the 
lessee himself afterwards entered upon and occupied tlie premises 
but did not otherwise appear to h.ivo constituted the "wife as his agent, 
or to have recognised her act: where lands were let by auction, and a 
written paper was delivered to the bidder by the auctioneer, containing 
tlie terms of the letting, but was never signed either by the auctioneer 
or by the parties ; and where, on the occasion of hiring a servant, the 
master and servant went to the chief constable’s clerk, who, in their 
presence, and by their direction, took down in writing the terms of the 
hiring, but neither party signed the pa])er, nor did it appear to have 
been read to them.” — Tayl., $ 106. 

In none of these cases was the contract I'educed to writing. 

The question whether the terms of the contract, grant or disposition 
of propeity have been ‘‘reduced to tbe form of a document” is often, 
in oases in which there has been a uTiting, one of considerable dihiculty. 
The fact of there being a writing does not necessitate the conclusion 
than it was intended to constitute the contract, and a Judge must look 
to the whole transaction to see whether it was so or not. Thus, witli 
regard to the bought and sold notes, given by brokers to their princi- 
pals, it has been held that the mere fact of their delivery does not 
prove an intention to contract in writing, and that, in case they 
disagree, other evidence of the contract may be given. “ I by no 
means say,” observed Lord Campbell, “that where there are bought 
and sold notes, they must necessarily be the only evidence of the 
contract : circumstances may bo imagined in wdiich they might be used 

as a memorandum of a parol agreement What are called the bought 

and sold ^lotcs were sent by him (the broker) to liis principals by way 
of infoiunation that he had acted upon their instructions, but not as 
the actual contract which was to bo binding upon them Sievewriglit 
V. Arcliihald^ 17 Q. B., 104, page 124. 

“ The production of a paper j)urpoiting to be an agreement by a 
party, with his signature attached, affords a strong jJresumption that 
it is his written agreement ; and, if in fact he did sign the paper animo 
contrahendi^ the terms contained in it are conclusive, and cannot be 
varied by parol evidence : but in the present case the defence begins 
one stage eaidier : the parties met and expressly stated to each other 
that, though for convenieiice they 'would then sign the memorandum 
of the terms, yet they were not to sign it as an agreement until Aber- 
nethie was consulted, I grant tbe risk that such a defence may be 

32 
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set up without ground ; and I agree that a jury sliould therefore always 
look on such a defence with suspicion ; but, if it be proved that in fact 
the paper was signed with the express intention that it should not be 
an agreement, the other party cannot fix it as an agreement upon those 
so signing. The distinction in ]-)oint of law is tliat evidence to vary 
the terms of an agreement in writing is not admissible, but evidence 
to show that there is not an agreement at all is admissible ])et‘ Erie, 
J., in Pym v. Camjjhell, 6 E. & B., 370, at page 373. Hee also the 
remarks of Pollock, C. !>., and Bramwell, B., in Harris v. BieJeeff^ 28 
L. J., Exch., 197. HoUow^ay, J., following Abreij v. ihur, L. E. 5 C. 
P., 37, held in Buthna Miulaliijar v. Aruniu(}a Miidalitja r, 7 Madras 
H. C. Hep., p. 189, that oral evidence W'as inadmissible to sliow the 
rate of interest dlliors that of the promissory note, but Kernan, 
J., when the case was heard on apx>eal, pointed out that in Ahreij 
V. Crujr “the defendant admitted the contract contained in the 
bill, but set up something inconsistent with the mode of payment 
expressed on the bill,” whereas in Bntlina Mudaliifar v. Arumuga 
Mudalujar the plaintiff’s case was that the promissory note w^as 
not file contract. In that case tlie plaintiff sued for a balance 
of principal due for money lent, with interest thereon at 5 per 
cent, per mensem. His case w’as that the defendant, being indebt- 
ed to him on a promissory note for Es. 500, aj^plied to him for a 
further loan of Es. 1,500, proposing to lay out the w'hole amount of 
Es. 2,000 in tlie performance of a contract then subsisting between 
himself and the Madras Eailway Company, and offering to give plaintiff* 
a share in such contract ; that plaintiff consented to lend the said sum 
payable with interest at 6 or 7 per cent, per mensem, in lieu of becom- 
ing a partner, and also to give defendant tw’O months’ pro^uous notice 
on requiring repayment of the loan. Defendant objected to the rate 
of interest, which he said he would further consider on liis return to 
Cuddapah ; but, being in immediate w’ant of the money, proposed to 
borrow it on a promissory note. Plaintiff, accordingly, on the 13th 
October 1870, lent defendant Es. 1,500, and obtained, in lieu of the 
note for Es. 500, which was returned, a promissory note for Es. 2,000, 
payable on demand, with interest at 12 per cent, per annum, which 
note, plaintiff alleged, it was agreed should be cancelled on receipt of 
a letter from the defendant fixing the rate of interest. This Avas denied 
by the defendant. Defendant subsequently wu’ote tAVO letters to plain- 
tiff*, agreeing to pay interest at 5 per cent, per mensem, and plaintiff* 
endorsed the said note as cancelled. Plaintiff* also alleged that he 
received interest at the rate of 5 per cent, per mensem for two months ^ 
and produced a witness who deposed to that eff*ect. This the defendant 
denied. Holloway, J., held that eAudenee dehors the promissiory note 
>vas inadmissible to shoAV the rate of interest. On appeal, Morgan, 
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C. J., and Kornan, d., held that the evidence was admissible, the Chief 
Justice observing, I take the law to be that, not^\ithstc■lnding a paper 
writing which purports to bo a contract iinu be produced, it is still 
competent to the Court to find uiioii ->uliicient e\idence that this 
writing is not really the contract. And the risk of a groundless defence 
docs not affect the rule itself, though it suggests caution in acting 
on it.'’ 

In a suit upon a hathchitta the Court, ha\ ing regard to tlie informal 
nature of the document sued upon, allou ed idonce to be gi\'en of a 
verbal agreement to repay the tunount acknowledged, with interest, no 
mention liaving been made as to interest in the hathchitta itself ; 
Ume&h OJmnder Baneija v. Moliini Mohun Du6', 9 C. L. 11., SOI. 

In PofJii Bcddi v. Vcbagudasivan^ I. L. I!., 10 Mad., 94 the terms 
of a contract to repay a loan with interest had been settled and the 
money paid. A promissory note specifying these terms was exe- 
cuted later in the day by defendant and given to plaintiff. This 
note was not stamped. In a suit brought to recover the balance 
of the loan on an oral contract to pay, it was lield tliat the contract 
had been reduced into writing and that as the unstamped note was 
not receivable in e^idence, the plaintift^'s claim failed. See too 
JDamodav Jagaoumtli v. Atma}‘a7i Bahaje, I. L. K., 12 Bom., 443; 
S. A. BaUi V. Onramalli Favid, I. L. B., 14 Bom., 102. But where 
land had boon let in perpetuity on bazendari tenure for building 
purposes by a written contract which was inadmissible because it was 
not registered, but the plaintiff made out a primd facie case without 
disclosing its existence, he was held not thereby to be disentitled to a 
decree; Ycsliwaddhdi and Gojgikdhdi v. Bamcliandra Takdmm, 
I. L. B., 18 Bom., 66. 

Question as to liquidated damages or penalty. — In Beliary Lol Doss 
V. Tej Narain, I. L. B., 10 Cal., 765, a suit was brought on a bond. 
The Court held that the sum reserved was litjuidated damages and 
not a penalty, and refused to allow the defendant to give evidence 
that the plaintiff had, subsequent to execution, stated that the claim 
was intended to operate as a penalty. 

(2) The exclusion refers only to rights and liabilities arising under 
the Contract, — Sections 91 and 02 must be imderstood as referring 
only to civil rights or liabilities created by the terms of the document 
in question. A party to a document may, as against another party to 
it, give evidence in variation of its terms, if the object of the evidence 
is not to vary any right or liability arising under the contract, but to 
prove some independent fact. For instance, where the question was 
whether A had obtained money from B on false pretences, the false 
pretence being the consideration for a partnership ; B was allowed to 
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pro^’e that the false pretence was something other than the considera- 
tion recited in the partnership deed; B, v. Adamson, 2 Moody, 286; 
Stephen’s Digest, Art. 92. 

Care must be taken to distinguish between cases, in which tlie 
transaction itself is required by law to be reduced to the form o£ a 
document, (and which fall, therefore, ^\itliin the section) and cases 
of which the law merely requires a documentary record to be kept, 
to wliioh tlie section docs not necessarily apply. So, Mr. Taylor 
observes “the fact of bnth, baptism, marriage, death, or burial, 
may not be proved by parol testimony, for though tlie law requires 
a narrative or a memorandum of these events to bo entered in 
registers, the existence or contents of these registers form no ])art 
of the fact to be proved, and the entry is no more than a collateral 
or subsequent memorial of that fact, which may furnish a satisfactory 
and convenient mode of proof, but cannot exclude other evidence, 
while tlie non-production of a minute book or register at most does no 
more than afford grounds for scrutinizing such evidence with more 
than ordinary care. — Tayh, § 416. So also, although a stamped 
receipt is provided for in Section 27 of the Stamp Act, 1869, tliis would 
not prevent the production of other evidence of tJxe payment in 
question. This corresponds with the English law ; Lambert v. Cohen, 
4 Esp., 213. 

Consideration for a contract may be proved aliunde.— This will not 
preclude proof being given aliunde of tlie consideration for a contract 
where no mention of it is made in the contract, and where, as is often 
the case, it is necessary to prove consideration in order to support the 
validity of a contract. If A contracts with B, the consideration which 
leads him to do so is B’s contract with him, and, if this has not been 
reduced to writing, there is no objection to its being proved in any 
other way. This is the EngUsh law. “ If no consideration is stated 
in a deed, the party will be allowed to prove one by extrinsic evidence : 
and if the deed is expressed to be made “ for divers good considerations” 
it may bo averred and proved by parol that the bargainee gave money 
for his bargain; jyer Lord Eldon, Peacoclx v. Monh, 1 Ves. Ben., 126, 
at page 127. 

(3) “Wills admitted to Probate in British India.”— These words 
w^ere substituted by the amending Act XVIII of 1872, for “ Wills under 
the Indian Succession Act,” as the latter wording would have excluded 
wills proved xirevious to the passing of Act X of 1865 from the benefit 
of the section, and there was a divergence of ophiion in the Courts as 
to the effect of probate in the case of such wills. The amendment 
W’ould have been more complete if it had extended to probates granted 
by the English Courts, Buoh probates would, howwer, appear to be 
admissible for the purpose of proving a will under Bcctions 74 and 77, 
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“ Probate.” — ^By Section 3 of the Indian Succession Acfe, “ ' Probate' 
means the copy of a will certified under the seal of the Court of compe- 
tent jurisdiction, with a grant of administration to the estate of the 
testator,” Part 29 (Sections 179 to 189 both inclusive and 191 to 199 
both inclnsive) and so much of Parts 30 and 31 of Act X of 1865 as 
relates to grants of Probates and letters of Admin ihtration with the 
will annexed, amongst other parts of the said Act, were extended to 
the wills of Hindus, &c., by Act XXT of 1870. The power of granting 
and revoking probates is vested in the District Judge in all cases 
within his District (s. 235, et scq^.). ‘‘District Judge” is defined by 
Section 3 to mean “the Judge of a PrinciiDal Civdl Court of original 
jurisdiction.” The effect of the Hindu Wills Act, XXI of 1870, is to 
make the probate of a will evidence of the will against all persons 
interested under the will; Brajaiuitli I)ey Sirkar v. Anandamayl 
Dasi, 8 B. L. E., 208. 

By Section 208, of the Indian Succession Act, if a will has been lost 
since the testator’s death, or has been destroyed by wu'ong or accident, 
and not by any act of the testator, probate may be granted of a copy 
of the draft, if such has been preserved. 

By Section 209, if a will has been destroyed or lost, and no copy has 
been made, nor the draft preserved, probate may be granted of its 
contents if they can be established by evidence. 

The words “since the testator’s death” in Section 208 appear to 
exclude cases of loss before the testator’s death ; but Section 209 has 
no such restriction, and the intention must have been to allow secon- 
dary evidence in all cases in w’hicli the non-production of the will was 
sufficiently accounted for. Of course, if the loss of the will came to 
the testator’s knowledge, and he took no steps to replace it, it would 
be evidence of an intention to die intestate. Where the will is in the 
possession of a person, out of the province, who has refused or neglect- 
ed to deliver it up, but a copy has been transmitted to the executor, 
and it is necessary in the interests of the estate that probate be granted 
forthwith, probate may, under Section 210 of the Indian Succession 
Act, be granted upon the copy, limited as provisional until the will or 
an authenticated copy be produced. 

(4) Contracts, &c., contained in one or more documents.— When a 
contract is completed through a broker, the ordinary course is for him 
to sign an entry in his book, as common agent of the seller and buyer, 
and to send a ‘ bought note ’ to the buyer, and a ‘ sold note ’ to the 
seller. Some doubts have been expressed in the English Courts as to 
what, in such a case, is the document containing the contract. On 
some occasions it has been held that the broker’s signed entry is the 
original contract, and the bought and sold notes only copies of it : in 
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others it has been found as a fact that by the cnstom of trade the 
bought and sold notes constituted the contract. — See note (1). Apart 
from such a custom, however, the authority of the English Courts is 
against treating tlie bought and sold notes as the final contiact ; Pitts 
V. Bccl'ett, 13 M, & AV., 743, at page 746. “ The bought and sold 

notes are facie evidence of the contract between the parties; 

but tliey are not necessarily the real contract. It is still competent 
to the defendant to show that they were not the contract. The plain- 
tiff has to pro^'e not only that tliey wei-e signed, but that they were 
signed as the contract between the parties ; jyev AVilde, B., in R offers 
V. Hadley^ 32 L. J., Ex., 241. See also (Jowie v. Bemfry, 3 Moore’s 
I. A., 448. 

The Calcutta High Court has held that, where a contract of sale is 
effected through a broker, who sends bought and sold notes to the 
buyer and seller, the fact that the bought and sold notes did not agree 
and were not returned by the parties is not positive evidence that the 
parties did not agree. The contract was made befoi'e the notes were 
written, and the notes were sent by the broker to his principals merely 
by way of information: and the plaintifl’ is entitled to give parol 
e\idenoe of the terms of the contract; Clarion v. Sliaio, 9 B. L. B., 
245. 

In Jadii Boi v. Bliiibataran Nundey^ I. L. B., 17 Cal., 178, in an 
action on a contract contained in bought and sold notes for the deli- 
very of certain goods, the defendant sought to shew by oral evidence 
that the contract was for conditional delivery. It was held however 
that such evidence was inadmissible. 

(5) More originals than one. — See Section 62, Explanation 1 . 

(6) Fact of existence of contract may be proved orally.— The sec- 
tion applies only to evidence given in pi oof of the terms of a contract 
and, therefore, the fact of there being a contract may be proved orally 
though it has been reduced to writing. This distiirction is of consider- 
able importance in cases where questions are raised as to the admis- 
sibility of oral evidence of contracts recited in documents, which arc 
themselves inadmissible in evidence under the Stamp or Bogistratiou 
Acts. In Blachtuell v. hrNaiiffhtan, 1 Q. 13., 127, a certificate “that 
Mr. McNaughtan lias in his cellar, belonging to Mrs, Hartley, that is 
paid for, twelve dov.en of portwine,” was objected to on the ground 
that it ought to have had an agreement stamp. The objection was 
overruled on the ground that “the certificate was not proof of a 
contract, but proof of an independent fact, from which, among others, 
a contract may be inferred, if the case were sufficiently made out.” 
In Kedarnatli Butt v. Slinmloll Kheiiry^ 11 B. L. B., 405, the defend- 
ant deposited certain title-deeds with the plaintiff as security for the 
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rex^ayment of Es. 1,200 lent him by the iilaintlff, at the time when the 
depof,it was made. On the same day, the defendant, by way of 
further security, gave to the ]plaintiff a xoroiiiissory note fur the amount 
of the loan, and endorsed thereon the following memorandum: — 
“For the rex)ayment of the loan of Es. 1,200 and the interest due 
thereon of the within note of hand, I hereby dex>osit with the x>laintiff, 
as a collateral security by way of equitable mortgage, title-deeds of 
my xu’oxocrty,” ike. An objection was taken to the reception of this 
document on the ground that it was not registered, and that as it 
contained the terms of the contract of deposit, oral evidence of those 
terms could not be admitted. The Court held that the document was 
not one requiring registration, and, on the subject of the admissibility 
of oral evidence of its contents, Couch, C. J., in delivering the judg- 
ment of the Court, observed, (page 412.) “If this memorandum was 
of such a nature that it could be treated as a contract for the mortgage, 
and what the x^arties considered to be the only rejDository, and a^ipro- 
priate evidence of their agreement, it would be the instrument by which 
the equitable mortgage was created, and would come within Section 
17 of the Eegistration Act. But it W’as not a waiting of that character. 
As I have said, the equitable mortgage w’as created by the agreement 
which w’as evidenced by the loan and the deposit of the title-deeds : 
the promissory note, wii ether given either at the same time or some 
hours afterw’ards, in pursuance of the understanding between the 
X^arties, was evidence of tlio terms ux)on w^hich tlie loan w^as made, 
that the interest should be at the rate of 24 per cent. But as 
regards the contract between the x>arties, if there had been no memo- 
randum at all on the x'>i’omissory note, there w’ould have been a 

complete equitable mortgage It is not by the memorandum that 

the Court takes the agreement on the mortgage to be x>i*ovecl, but 
by the deposit of the deeds, and this is no more than a x->ieee of 
evidence showing the fact of tlie dex>osit w'hich might be x^i’oved by 
any other evidence. Tlie memorandum need not have been x^^'o- 

dueed On the ground therefore that tliih was not a WTiting wiiich 

the parties had made as the evidence of their contract, but only a 
miting which was evidence of the fact from w^hich the contract was 
to be inf erred, I think it does not come within the description of docu- 
ments in the 17th section of the Eegistration Act.” In Dwarl'anatli 
Miifer v. Sarat Kiimari Dasi, 7 B. L. E., 55, there w'as nothing to 
connect the debt with the deposit of the title-deeds except a letter 
which W'as written after the debt had been incurred and w'as sent 
with the title-deeds. Pliear, J., therefore, held that tlie letter created 
a charge on land and required registration, without which it could 
not he received in evidence; he observed (page 57), “This is not a 
case in which the charge on land is implied from the deposit of the 
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deeds themselves, neither is it a case where the charge or the equit- 
able mortgage is made expressly by parol. But it is, as I understand 
the plaint itself, a case ^\hcre the basis of the pLuntiffs claim is a 
written document signed by the owner of tlie property, and it appears 
to me that the document, and nothing else, creates the charge.” 

On the same point Mr. Taylor sa\s : “ Thus, if the f ict of the occu- 
pation of land is alone in issue, without respect to the terms of the 
tenancy, this fact may be proved by any competent parol evidence, 
such as payment of rent, or the testimony of a witness, who has seen 
the tenant occupy, notwithstanding it appears that the occu]iancy was 
under an agreement in wnitmg ; where a tenant holds land under 
written lules, but the length of his term has been agreed orally, these 
rules need not be produced in an action of trespass where the defend- 
ant denies the tenant’s possession, because it is only necessary to 
prove the extent of the tenant’s teim, wdiich, ha^ing been agreed to 
by parol, does not depend upon the written rules ; the fact of part- 
nership may be proved by parol e\idence of the acts of the parties, 
without producing the deed ; and the fact that a party has agreed to 
sell goods on commission may be established h} oral testimony, 
though the terms respecting the payment of the commission ha^ e 
been reduced into writing.” — Tayl.y § 405. 

The rule laid down in this section applies to cases in w’hich parties 
agree orally to abide by the terms of a written agreement : c.y., if a 
landlord agrees by parol with his tenant to hold on the teims of a 
former lease made between the landlord and a stranger, he cannot 
sue on the contract without producing the lease ; Turner v. Power, 
7 B. & C., 625. 

Illustrations {d) and (e) give examples of matters, the mention of 
which in a document does not preclude their proof ; in (d) 

because the fact mentioned, -i.c., A’s having i)aid the price of the 
other indigo w’as not one of the teiins of the contract : in (e) because 
a memorandum of receipt is not a contract, grant, or disposition 
of property,” and, therefore, no mention of any fact in a leoeipt 
interferes with its being proved in any other manner. 

As to the mode of stopping oral evidence of contracts so reduced to 
writing, and as to the course to be j^ursued where oral evidence is 
tendered of the contents of a document, see post, Section 144. 

(7) Oral evidence of payment is not excluded by written receipt.— 

“ A receipt for sums paid in jpart liquidation of a bond hypothecating 
immoveable propert;s must be registered under the provisions of 
Section 17 of Act VIII of 1871 [now Act III of 1877] to render it 
admissible as evidence under Section 49 of the said Act. Under 
illustration (e) Section 91, of Act I of 1872, such payments may 
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ne^ erthelefe‘5 ])e pvo\ocl b\ parol e^Mciieo, whicli is not excliKled 
o^\int> to the iiucimismbilitv of tlu doriuiient irv eNidonee;” Didiji 
fiinfj Duiga ibvovo/, [. L. IJ., 1 AIL, 4i*2. 

92 . Wlieii the terms of any such contract, gi'ant 
or other disposition of property, or any matter re- 
quired by law to be reduced to the fonu of a docu- 
inent'^^ have been proved aceordinf? to the last sec- 
tion, no evidence of any oral agreement or statement 
shall bo admitted as between the parties*^' to any 
such instrument or their representatives in interest, 
for the purpose of contradicting, varying, adding to, 
or subtracting from, its terms : 

Proviso (1). — Any fact may be proved which 
would invalidate any document, or which would 
entitle any person to aiiy decree or order relating 
thereto ; such as fraud, intimidation, illegality, want 
of due execution, want of capacity in any contract- 
ing party, want or failure of consideration, or nhs- 
take in fact or law/’’^ 

Proviso (2). — The existence of any separate oral 
agreement as to any matter on which a document is 
silent, and which is not inconsistent with its terms, 
may be proved. In considering whether or not 
this proviso applies, the Court shall have regard to 
the degree of formality of the document. 

Proviso (3). — Tbe existence of any separate oral 
agreement, constituting a condition precedent to the 
attaching of any obligation under any such contract, 
grant or disposition of property, may be proved.® 

Proviso (4). — The existence of any distinct sixbse- 
quent oral agreement'®’ to rescind or modify any 
such contract, grant or disposition of property, may 


Evchisioii of 
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be proved, except in cases in which such contract, 
grant or disposition of property is by law required 
to be in writing, or has been registered according 
to the law in force for the time being as to the 
registration of documents. 

Proviso (5). — Any usage or custom by which in- 
cidents, not expressly mentioned in any contract, 
are usually annexed to contracts of that description, 
may be proved : Provided that the annexing of such 
incident would not be repugnant to, or inconsistent 
with, the express terms of the contract. 

Proviso (6) . — Any fact may be proved which shows 
in what manner the language of a document is relat- 
ed to existing facts.'*' 

IlUistrations. 

(a) A polio}^ of insurance is effected on goods “ in sliips from 
Calcutta to London The goods are shipped in a particular 
ship which is lost The fact that that particular ship was 
orally excepted from the policy, cannot be proved 

(b) A agrees absolutely in writing to pay B Rs 1,000 on the 
1st March, 1873 The fact that, at the same time, an oral 
agreement was made that the money should not be paid till the 
3 1st March, cannot be proved. 

(c) An estate called ‘ the Eampore tea estate ’ is sold by a 
deed which contains a map of the property sold The fact that 
land not included in the map had always been regarded as part 
of the estate and was meant to pass by the deed, cannot be 
proved. 

(d) A enters into a written contract with B to work certain 
mines, the property of B, upon certain terms. A was induced to 
do so by a misrepresentation of B's as to their value. This fact 
may be proved. 

(e) A institutes a suit against B for the specific performance 
of a contract, and also prays that the contract may be reformed 
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as to one of its provisions, as that provision was inserted in it by 
mistake A may prove that such a mistake was made as would 
by law entitle him to have the contract reformed. 

(/) A orders goods of B by a letter in which nothing is said 
as to tlie time of payment, and acceiits the goods on delivery. 
B sues A for the price A may show that the goods were sup- 
plied on credit for a term still unexpired. 

(g) A sells B a horse and verbally warrants him sound. A 
gives B a paper in these words : ^ Bought of A a horse for 
Bs 500.’ B may prove the verlml waminty. 

(h) A hires lodgings of and gives B a card 07i which is 
mitten — ‘Booms, Bs. 200 a mouth’, A nia\ prove a verbal 
agreement that these terms were to include j>artial board. 

A hires lodgings of B for avear, and a regularly stamped 
agreement drawn up by an attorney is made betw^een them. It 
is silent on the subject of board A may not prove that board 
was included in the terms verbally 

(0 A applies to B for a debt due to A by sending a receipt 
for the money. B keeps the receipt and does not send the 
money. In a suit for the amount, A may xu‘ove this. 

(J) A and B make a con tec t in writing to take eiiect upon 
the happening of a certain contingency. The waiting is left 
with B, who sues A upon it A may show the circumstances 
under which it w^as delivered 

Note. 

(1) Prescribed form and matter. — A matter required by la\v to be 
reduced to the form of a document must, in order to be admissible, be 
so reduced in the form and manner prescribed; The Bnij^rens v. 
Mayadeh Goshtuni, I. L. B., 6 Cal,, 762. 

In Cowasji Buttonji Limhoowalla x.Burgorjl Bustoinji Limhoo- 
walla, I. L. B., 12 Bom., 365, where the executors of a partner of a 
iirm had executed a release to tlje simiving partners upon certain 
terms agreed to in writing, oral e\idence of a further promise to give 
the executors something beyond the terms of the release was held in- 
admissible. 

(2) The words “between the parties” mean the parties to both 
sides of a deed ; so that in a dispute betw*een them one of them is not 
precluded from giving oral evidence to show that the deed did not truly 
represent the facts ; Mulchand Madho v. Bam, I. L. B., 10 All. 421. 
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(3) Any fact may be proved which would invalidate a document.— 

This is in accordance with English law, which al]o\\s evidence to be 
given in variance of the terms of a contract to show that, though no 
illegality is apparent on the face of it, the transaotioii was really 
unlawful and the agreement consequently Aoid. A party may he 
precluded from setting up his own fraud, see note to Section 44 ; but a 
defendant, sued on a bond, may plead that it was given by Ihm for an 
illegal and corrupt consideration ; Collins v. Blantcrn^ 1 Smith’s L. C., 
355, (10th Edn). In a case of fraudulent misleading with respect to 
property i^ledged, the fraudulent parties were lield by the Judicial 
Committee to be estopiDed by their acts from setting up, as against a 
third person, the mortgagor, the object of their fraud and a stranger 
to the agreement, the illegality of the agreement ; Nawah Sid her Mur: tin 
Ally Khan v. Rajah Ujoodhyanun Khan, 10 JMoorc’s 1. A., 540; 
approved of in JJyjnath Lull w Ranioodeen Choivdry, L. 11., 1 1. A., 
106. 

In Bandjm Bnndanlas Jagjioandas, I. L. 11. , 6 Eom., 333, the 
defendant admitted the execution of a deed of sale, but alleged tliat, 
contemporaneously with it, he entered into an oral agreement witli the 
vendee that the deed was to bo merely a security for the payment of 
a certain sum of money by the defendant to tlio \endce, and that a 
large portion of the sum so secured had already been i)aid to the \ endee. 
On special appeal the High Court held that, as the alleged agreement 
was wholly inconsistent with the terms of the deed of sale, e\idonce to 
prove such agreement was excluded by this section. Upon the argu- 
ment as to fraud, Weatropp, C.J., observed as follows, (page 338), 
“ The defendants do not contend that they supposed the deed of sale, 
when they executed it, to he other than wiiat it purports to he ; but 
they say it is modified by the contemporaneous oral agreement, and it 
has been argued for them that it is a fraud on the part of Haridas to 
treat the deed of sale as such ; but that would not be a coiiteinporane- 
ous but a subsequent fraud, or rather a broach of the oral contract ; 
and, if we were toTiold that to be such fraud as is contemplated by the 
first proviso to Bection 92, we should be rendering that section nuga- 
tory ; for, in every case in which a party stood upon tlie written 
contract, and declined to act uxoonthe alleged oval contract, fraud might 
be equally imi^uted, aud the apparent object of the section, — yr;., the 
discouragement of perjury — would be frustrated." 

In Letters Patent Appeal 1953 of 1881, Garth, C. J. and Mitt or, J., 
held that it was open to the parties to a document, purporting on the 
face of it to be an absolqje conveyance , to show by tlie subsequent 
oonduot^f jWae parties and oircu^stanees^^ol the case, thc^ugh not by 
direct evidence of a contemporaneous^ oral agreement, that it was 
mer Sy"" (^ mortgage. They relied oh a decision by IVcst, J., Baksw 
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Lahshniajj v. Govinda Knnjl^ I. L. lx., 4 Bom., 594 and a Full Bench 
Ruling of the Bengal Court in ilaiJteenutli i^hntterjee v. Ulutndij Olittrn 
Ba'tierjij 5 W. R.. 68. It was otherwise held in JDaitnoddee Faik v. 
Kaim Tavidar, I. L. R., 5 Cal., 300; S. C., 4 Cal., 419. The Ruling 
in 1953 of 1881 was followed by Cunningham and McLean, J.J., in 
R. A. 2280 of 1881. 

It seems that oral evidence is admissible to sliow that a written 
agreement is really a wagering contract, see Annpcliand Henudiand 
V. (Jlinmpsi Ugercliand, I. L. R., 12 Bom., 585 followed in Eslwor 
Doss V. Venkatas uhha Ihui, I. L. R., 17 Mad., 480. The earlier case 
of Juggernauth Sciv Bax v. Itani Dijd was decided in a sense 
contrary to this : but it seems plain that the effect of Pro\iso T, did 
not receive attention in that decision. 

Fraud, — hi Kasliinatli CJnikcrhaii v. Brondahun Chakrrhaii. I. L. 
R., 10 Cal., 649, a defendant was allowed to show that alvabuliat had 
been fraudulently executed with a \ iew to enabling the plaintiff to 
obtain a higher price for the land, and that there had ne\ er been any 
intention that defendant should be paid under the Ivabuliat. It was 
laid down by Garth, J. in Uiitts Browiu I. L. R., 6 Cal., 328, at 
p. 838, that this proviso apiffied to cases where the contract was void on 
the ground of fraud, etc., in it s m ception, and not to cases where one 
of the parties attempts to make a fraudulent use of a valid, agi*eement : 
see too Banapa v. Sundardas Bagjiaandas, post^ p. 266. 

For cases in which a defendant ■was allowed to sho^v that the con- 
sideration was different from that recited in the contract, see Lai 
Hunmat Laliai v. Llewellen, I. L. R., 11 Cal., 486. Hakant Oliand 
V. Hhalal, I. L. R., 3 Born., 159; Vasudeva v. Norasamnia, I. L. R., 
5 Mad., 6; Kmuara v. Srinivasa^ I. L. R., 11 Mad., 213; Indarjit v, 
Lai Uhand, I. L. R., 18 AIL, 168. 

Mistake. — So also extrinsic evidence is permissible to show tlmt 
certain ^vords in a contract must, from the circumstances of the case, 
have been inserted by mistake. Thus, where a oharterparty was 
dated February 6th, and contained a co^ enant that a ship should sail 
on February 12th. evidence w'as admitted to show that in fact the 
charterparty w'as not signed till March 15th, and that, consequently, 
the stipulation as to the ship sailing on February 12th, could have 
formed no part of the contract ; Hall v. Ca^enove, 4 East., 477. Parol 
evidence is admissible to prove that a will \vas executed on a date 
other than that which appears ui^on the face of it ; Beffell v. Beffelly 
L. R., 1 P. & B., 139. 

But, where a codicil had been read over to a capable testatrix 
and duly attested by lier, the Couri refused to exclude from pro- 
bate certain words iuseried in it, which were not in accordance with 



262 


ON PUOOt". 


[PT.n.CH. VI. 


the iiifetriietions given by her to lier solicitor, nor were contained in 
the draft codicil which had been read over to and approved by her, 
although such words were sworn by the solicitor who prepared the 
codicil to ha\e been inserted without any instructions from her and 
by his inadvertence ; GuanUiotise v. Blaclihuni, L. E.. 1 P. & D., 109. 
See judgment of Sir J. P. "Wilde on the general principles regulating 
such matters, page 118, and Fulton v, Andrew, L. Ih, 7 H. L., 448. 

In the Exchequer Chamber it has been lield tliat, where a party 
had specially stipulated that he w^as acting as agent for another, 
and had signed as such agent for his absent principal named, he 
was at liberty to show, by way of equitable defence, that the agree- 
ment, which had been drawn up in siicli terms as to make him 
personally liable, was so written by mistake and did not express the 
real contract; Wake v. Harroj), 80 L. J., Ex., (N. 8.) 278 ; 81 L, J., 
Ex., (N. S.) 451. 

Similarly, in Lijall v. Mdwanh, 6 H. N., 887, relief was ghen 
because the release in terms included more tlian the parties could 
have intended, inasmuch as one claim, co^'ered by the terms of the 
release, had not come to the releasing j^arty’s knowdedge. Jhit where 
the parties know tlie effect of a document and strive to ob\ iate tliat 
effect by a contemporaneous oral agreement, tlie written agreement 
can alone be looked to. 

Where a broker by mistake entered in a sold note the name of a 
third party instead of that of the plaintiff* as purchaser, and the 
mistake did not mislead the defendant, the plaintiff proved the con- 
tract from the particulars entered in the broker’s book and the bought 
note, and the sold note was held not to be a bar to his right of action ; 
Mahomed Bhoy Puddamsec v. Ohutterjpui Pingh, 1898, 20 Cal., 854. 

In Vorlcy v. Barrett, 26 L. J., C. P., 1, an action against a surety, 
the defendant pleaded that the plaintiff liad, without the defendant’s 
consent, released the surety. To tliis it was replied that tlic agree- 
ment, by which it was alleged that the principal debtor was released, 
was worded by mistake so as to include the present claim, and that 
the plaintiff* did not otherwise discharge tlie debtor, and that the true 
agreement was, in all respects, performed. This was hold a good 
defence. 

As to the circumstances under which mistake, fimid, want of 
capacity in a contracting party or want of consideration will avoid 
a contract, see Contract Act IX of 1872, Sections 20 — 22. 

A man cannot both approbate and reprobate the same transact* 
tion.— A party impugning a document cannot affimi.one part of the 
transaction and. jhsaffirm the rest. “ The rules of evidence, and tlic 
law of estoppel,” it was observed by the Privy Council > in Shah 
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MaJclium Lall v. Baboo Sree Kisben 12 IMoore's I. A., 157, 

forbid any addition to, or variation from, deeds or written con- 
tracts. T3ic law, IjowGver, fnrnishcs exceptions to own saintary 
protection ; one of which is, when one party, for tyie advancement 
of justice, is permitted to remove the blind which hides the real 
transaction ; as for instance, in cases of fraud, illei^ality, and redemp- 
tion, in snch eases the maxim applic'^ that a man cannot both affirm 
and disaffirm the same transaction, show its true nature for its own 
relief, and insist on its apparent character to prejudice his adversary. 
Tliis principle, so just and reasonable in itself, and often expressed in 
the terms that you cannot hoth approbate and reprobate the same 
transaction, has been applied by their Lordships in this Committee to 
the consideration of Indian ap]>eals. as one applicable also in the 
Courts of that country, which are to administer justice according to 
equity and good conscience. The maxim is founded not hO much on 
any positive law as on the broad and universally applicable principles 
of justice. The ease of Forhps v. Ameerooyttssa Begam^ 10 Moore’s 
I. A., 356, furnishes one instance of this doctrine having been so 
applied, where it is said in the judgment of their Lordships : — ‘ The 
respondent cannot both repudiate the obligations of the lease, and 
claim the benefit of it.’ ” 

The effect of this proviso and Illustration (c) is somewhat to extend 
the rule of the English Courts of Equity, according to which a suitor 
asking for specific performance cannot set up the plea that part of 
the agreement was inserted by mistake, though a defendant, resisting 
specific performance, could do so. 

(4) When separate oral agreement may be proved. The ground 
on which, in certain cases, evidence of a separate oral agreement may 
be admitted, is that the written agreement did not, and was not 
intended to include the entire contract ; oral evidence may then be 
given of those parts of it, for which the doemnent did not provide ; 
Guddalur Bufluia Mndaliyar v. Knnnaftitr Arumnga MudaUya}\ 
7 M. H. 0. B., 189. In Abrcij v. Crux, L. R. 5 C. P. 37, to an action 
by the payee against the drawer of a hill of exchange, payable twelve 
months after date the defendant pleaded that he drew the bill and 
delivered it to the x)laintiff for the accommodation of the acceptor 
and as surety for him ; that, at the time the defendant so drew and 
delivered the bill to the plaintiff, it was agreed between the plaintiff 
and defendant and the acceptor that the acceptor should deposit with 
the plaintiff certain securities, to be held by the plaintiff’ as security 
for the due pajnnent of the bill, and that, in ease the bill should not 
be duly paid, the plaintiff should sell the securities and apply the 
proceeds in liquidation of the hill, and that, until the plaintiff should 
have so sold the securities, the defendant should not be liable to be sued 
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on tlie bill. The plea then went on to aver that the securities were 
deposited with the plaintiff by the acceptor, but that the plaintiff had 
not sold but still held them. It was held, that oral cvideucc of the 
agreement alleged in the plea ^vas not admissible, inasmuch as it con- 
tradicted or varied the express ’^Titten contract on the face of the bill. 

In Bam Baltsh v, D/trjyr/j?, I. L. Pu., 9 All., 392, oral evidence to 
show the provision made for the means by which instalments duo 
under a bond were to be ]3aid was held admissible on the ground 
that it did not detract from, add to, or vary the original agreement. 
InAntee Sincjli v. Ajiidliia Salui, I. L. B., 9 AIL, 249, oral evidence 
was admitted to show that the plaintiff* who was entitled to interest 
under a bond had agreed in a subsequent Jamog to take rents instead. 
Evidence has been admitted under pro\iso (2) to show that an agree- 
ment had been made that part of the consideration due under a deed 
of putowci w\as to be returned ; Lala Hininiaf Saliai Singh Llnn- 
lellen, I. L. B., 11 Cal., 486. 

In another case Hill v. Wilson^ L. E. 8 Ch. 888, A being sued on 
a promissory note, set up the story, that his wife’s uncle, having 
lent him ^€500 and intending to deduct it from the legacy which he 
intended to leave to the defendant’s wdfe at his death, allowed the 
defendant meanwhile to Tgf\,y interest at £1 per cent, and the promis- 
sory note w^as drawn to effect this object and w'as not intended to be 
enforced. This evidence w^as held not to be admissible. 

Sometimes, oral evidence is necessary in order to show the moment 
at which a document becomes a contract. Thus, in Steioati v. 
Eddowes, Hudson v. Stewart, L. E. 9 C. P. 311, Messrs. Eddowes, 
who w^ere shipbrokers, were acting on belialf of the vendors of a 
ship to Stewart, the plaintiff. X memorandum, containing suggested 
terms for tlie sale of the ship, was submitted by Messrs. Eddowes to 
Stew’art, and the latter, making certain alterations in it, signed it and 
took it to one of the Eddowes for approval. Eddowes made certain 
other alterations in it, submitted it to the owners of tlie ship for their 
approval, who again made certain otlier alterations in it, and sent it 
to Messrs. Eddow^es, Messrs. Eddowes signed it on behalf of the 
owmers and took it to Stewart, who acquiesced in the alterations made 
by the ow'ners, and agreed to abide by the terms of the contract as 
signed by Messrs. Eddowes. An action having been brought on tlie 
contract, the counsel for Stewart objected to the reception of parol 
evidence to sho\v that Stew^art had acquiesced in the alterations made 
subsequent to his first signing the contract, on the ground that its 
eft‘ect avas to vary a wTitten contract. It wais held that this evidence 
was admissible, as there never had been a contract between the 
parties until the last act of assent on Stewart’s part ; and the effect of 
the parol evidence was not to vai-y a written contract, but merely to 
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Sjliow ^vhat the condition of the docuineiit was when it hecaine a 
bindhif* contract between tlie ptirties. 

The rule Liid down in thitr proAiso wms exemplified in a ease whore 
plaintUf had lent nionev to defendant and there was an entry in 
plaintifi's book of the amount of the loan and the rate, hut not as to 
date of repayiuuiit, e\ id nice was lield to he <»dmissible ui a eonteiu- 
poraneous oral a^reeiuent as to the time of rop<i\nn.nt ; Bvharif LkU 
Bey V. Kmainee S u>ihJiirer, 11 Hiith. AV. D., (C.R,).. H*20. 

So also where a promissory note is silent as to interest, a ^e^hal 
iii^reeineiit, nude suhseipient to the execution or the note, ttj 2)ay 
interest miy be proved under cl luse 2 of Section 02 ol the E\idence 
Act; Sowflnnionee Dehya \ . -1. fiyahliiiy^ 12 Cal., 16H. 

The int^ntioji of the p irLi ih it the uritnii’ should not contain 
the whole agreement betwe«ai them mu, sus AEr. Leake (paj^e lOo), 
be shown by direct exidence, <a' inferred troin Iht infoimality of the 
document. 

An oral agreement inconsistent xvith the teims of a written lease is 
not adm’ssihle ; Ehmlnin Bir Mahomed \ . ( Umetji tie f7/re, I. L. IL, 
11 Bom., 644. 

Question whether transaction is a conveyance or mortgage.— It often 
happens that the parties to aconvexanco, purporting on its face to be 
a purchase-deed, seek to enforce it as a mortgage. This a Court of 
Equity can do. “ That this Court,” said Lord Cottenliam in a case of 
this nature, “ will treat a transaction as a mortgage, although it w^as 
made so as to bear the appearance of an absolute sale, if it appear 
that the parties intended it to be a mortgage, is, no doubt, true; but 
it is equally clear that, if the parties intended an absolute sale, a 
contemporaneous agreement for a re-purcliase, not acted upon, will 
not, _ of itself, entitle the vendors to redeem;” Williams v. Owen^ 
5 Aly. k Cr., 603, — Where difficulty,” it is observed in the notes to 
Howard v. Harris, 2 White and Tudor, L. C., at page 29, (7tli Edn.), 
“ arises in determining xvhether a conveyance is intended to be a mort- 
gage or not, parol evidence will be admitted to show that what appears 
on the face of it to he an absolute conveyance, was intended to be a 
conveyance by way of mortgage only. Thus, in Maxwell v. Montacute, 
Prec. Oh. 326, where a person refused to execute according to agree- 
ment a defeasance, after the mortgagor had executed an absolute 
conveyance, Lord Nottingham admitted parol evidence to show the 
agreement, and decreed against the mortgagee.” 

In Bliolonatli Klicttri \ , Kalijirasad Agnrwalla, 8 B. L. R., 89, 
Paul, J., overruling a decision of the Full Bench, and relying on 
Muttylall Seal v. Anund (thunder Sandel, 5 Moore’s 1. A., 72, held 
that evidence w'as admissible to prove that a convex anee of lease and 

u 
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release was in the nature of a moiiigage, with a power of redemption, 
Paul, J,, pomted out that there were instances in which t]ie parties 
agree that a docuinent shall be executed not emhadifing all the terms 
by which they are to be bomid ; and in such cases it cannot be said 
that the terms of the contract luwe been reduced to writing. In 
Banajja v. Snndardas Bagjioandas, T. L. Ih,l Bom., 883, the defend- 
ant admitted the execution of a deed of sale, but alleged that, 
contemporaneously with it, he entered into an oral agreement with 
the vendee that the deed was to be merely a security for the payment 
of a certain sum of money by the defendant to tlie vendee, and that a 
large portion of tlie sum so secured had already been paid to the 
vendee. In delivering the judgment of the Court, Westrop, C.J., 
observed (page) 838, — There would appear to have been some 
conflicting decisions on the state of the law on such a point before the 
Indian Evidence Act came into force — see er gr., Da da Honnji v. 
Bahaji Jagusliet, 2 Bom, H. C. Bep., 86 ; Gudahir Uutlina Miidall 
yar v. Kunnattm\ 7 M. H. C. Bep., 189 ; and Bholanath Kettri v. 
Kalijjrasad Agurwalla, 8 B. L, B., 89, on the one side mid the Full 
Bench case, Kaslieenath (Jhatterjee v. ijUnneley Churn Banerjee, 5 
Cal. AV. B. [C. B,,] 68, and the authorities there cited. It is unneces- 
sary for us to give any opinion as to which of these decisions was right, 
inasmuch as we think that such cases as the present were those in 
which the Legislature, by Section 92 of the Indian Evidence Act, 
intended to exclude evidence of oral agreements contemporaneous and 
inconsistent with written agreements. The circumstances in the case 
of Mnitylall Seal v. Animd Chnnder Sandel^ 5 Moore’s I. A,, 72, were 
very siiecial. There were a bond and warrant of attorney to confess 
judgment, with a defeasance thereupon indorsed, prior to the release, 
and lease of even date with the release, which tended to show that 
the release, though absolute in form, was intended to be a. mortgage, 
which prevent that case from being applicable on the present occasion 
where all those circumstances are absent.” 

j In accordance with the foregoing principles Peacock, C. J., laid 
\ down that, although mere verbal evidence was inadmissible to eon- 
^ tradiet a written contract, yet the real intention of the parties to it, 
jas to whether a sale should be absolute or conditional, must be 
i gathered from the collateral circumstances of the case ; Kashunath 
Chatierjee v. Ohundy Ghnrn Bajierjee, su^ra. In Hem Ohunder 
Boor V. KaJhj Churn Das, I. L. S., 9 Cal., 541, it was held that the 
rule laid down in this ease had not been modified by Section 92 of the 
Evidence Act ; and the principles are explained on whicli tlie Court 
will look to surrounding circumstances and the acts and conduct of 
the parties in order to ascertain whether a document which appears 
on the face of it to be an absolute sale, was intended to be, and in 
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fact ^vab, treated by the parties as a conditional sede oidy, Where 
the siibheqneiit ^conduct oi the parties has been such as to indicate 
that the original transaction, though, on the lace ot it, a sale was 
really a mortgage, the Court \\ill not only consider that sub'^eciiient 
conduct, but, when it considers the transaction to ha\ e been a mort- 
gage, will admit }:)arol e\idence of the original agreement in order to 
ascertain the terms of the mortgage : Baleen Lakbmda (roi'indd 
Kaiiji, I. L. R., 4 Boin., o94. The Judges explain at page 597, that 
subsequent conduct may easily constitute an estoppel, as to which 
see Section 115; — and, e^en^vhen it does not, it ought to he consid- 
ered in coiistrumg the contract. See too Kashenafh Dan \ . Hnrnhiir 
Mookerjee, I. L. R., 9 CaL, 898 ; Veukairafnani \ . lleddiaJt, L L. R., 

6 Mad., 494 and llakkcn \, AltKjtqipndaijan. 1. L. R., 16 Mad., 80; 
also Kader Moideen \. JS^pean, L, R., 20 I. A., 96. For an tipplica- 
tion of the rule to tlie question of penalty or liquidated damages, see 
Beliarij Loll Dobh v. Tej Kandn, 1. L. R., 10 CaL, 764. The Fngiish 
rule of e(iuity is explained, and the Judges state the grounds on which 
they hold the riding of 5 acksoii, J., in Baniodcc Baik w Kani Tandar, 
I. L, B., 5 CaL, 300, excluding e\klence of conduct in sucli cases, to 
be erroneous. The Judicial Committee of the Privy Council have 
decided that trusts may often exist, not reduced to writing, which 
the Courts will recognize ; Mussumat Tkiikrain Sookraj Koowar v. 
The (xoveniment^ 14 Moore, I. A. 112. 

Under the present proviso the Courts w’ill have to consider; (1) 
whether the matter is one about which the document is silent ; (2) 
whether the alleged contemporaneous agreement is inconsistent with 
the provisions of the document, and (3) wdiether the formality of the 
document renders it improbable, or its informality renders it probable 
that the parties did not intend to express the whole of their mtentions 
in it. Of course, the more formal the document, the greater is the pro- 
bability that the parties intended it to comprise the entire transaction, 
and the greater, consequently, will be the Court’s reluctance to let in 
oral evidence of a sejiarate agreement. This is sliowui by the tw'o 
cases in Illustration {h), 8o, with regard to Illustration (/), if there is 

a regular written contract of sale, so framed as, apparently, to cover 
the entire transaction, oral evidence of a w'aiTaiity or of a representa- 
tion that the goods w'ere of a particular quality, would be rejected; 
Harnor v. Groces, 24 L. J., C. P., 53. 8o, where a tenant occupied 

premises under a written agreement, parol evidence of an understand- 
ing between the parties that the rent should commence from a later 
date than that mentioned in the agreement, was refused; Henson 
V. Coope, 8 Bcott, N. B., 48. In Moran v. Miitu Bilee, I. L. E., 
2 Cal., 58, a deed of mortgage, bet w^een A as mortgagor and B and C as 
mortgagees, provided amongst other things that B and C should have 



268 


ox 1*11001'. 


[ft. it. CH. VI. 

a iirst chari’C upon indigo, io bo manufactured, in I’cspcct of tlic 
moneys secured thereby; that the indigo should be I'old subject to 
B and C’s direction ; that, until the debt ^vas paid, A should ha^c no 
power to transfer, sell, or inoitgage the properties tliereljy mortgaged, 
or in any ^vay to deal 'with the sa,le proceeds of the manufactured 
indigo. B and C were purdanisliins and 1) was their agent, and as 
such was the only medium ol coiiunuiiication bctu een them and A as 
to the further advances required by A alleged that ]) told him 
that B and C were uinible to make further advances, and that A could 
obtain them on the usual terms from tire plaintitls. The husband of 
B and C during his lifetime held similar mortgages to secure .‘uhtuices 
made by him. Such advances had, uith the mortgagee’s knowledge, 
been supplemented by loans obtained from the plaintihs on the 
security of a first chaige upon the crop to 11 le extent of sucli loans. 
It was alleged by A that it was upoir the understanding that the same 
course was to be follorved in the present instance, that the mortgage 
deed to B and C was excented. A obtained advances from the plain- 
tiffs upon giving them a first) charge on the indigo to be manufactured 
in the season. A stated that without such advances he could jiot 
have manufactiired any ijuligo whate’ser that season. The indigo 
W’hen manui'acimed, was claimed by B and C under their mortgage; 
and their claim being resisted In A, who sofc up the plaintiffs rights, 
B and C brought a suit to enforce the provisions of their mortgage 
deed. The plaintiffs now' sued A, B and C and the holders for sale, to 
establish their first charge- The Court lield that the alleged oral 
agreement between A and D as to obtaining loans, if necessary, from 
the plaintiffs and giving them a first charge on the seasons indigo in 
respect of such loans w^as hi contravention of the mortgage deed to B 
and C and was, therefore, inadmissible under this section. The Chief 
Justice, after refening to Fichanl Sean\ f3 A. «Sr K., 469, and 
(Jainicro8S Lovimer^ b Macq. H. L. C., 829, said (page 92), that 
‘* in order to defeat and o\erride engagement as solemn and distinct 
as that of the mortgage to the liiussamuts,” [A, 13 and CJ “tlic 
evidence that they either themsehes, or tlirough their agents were 
perfectly aware, not only that tlie advances were being made by the 
plaintiffs, but of the amount of those ad\anccs and of the teims upon 
w'hich they were made, should be clear and unmistakable.” But a 
mere informal memorandum will not have the same elfect. Thus the 
following memorandum of the hire of a horse, “six w'ceks at two 
guineas, W. H.,” was held not to exclude evidence of a contract tliat 
all accidents occasioned by the horse’s sbying, sliould he at the lisk 
of the hirer. But the separate oial agreement must not be inconsistent 
with the terms of the written one : thus, the acceptor of a bill of 
exchange cannot set up a paiol contract mconsistent w'itli the contract 
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on the face of the hill, c.rj,, anrl an acceptor cannot show that a bill 
was gh en by way of security for the re])ayment of a debt which \\ as 
agreed to be paid in instalments : Bcuiat Crobt, 20 L. J., C* P., 173. 

So, again, where a bond is conditioned for payment absolutely, the 
defendant will not l^e allou*ed to show t]i<it there u’as an agreement, 
that tlie bond sliould operate merely as an indemnity : nor, when a 
note was, on the face of it, payable on a day certain, to show an orfd 
agreement that it should be payable on a coiitiiigency, or that it should 
not be paid but be renewed. And so, where a promissory note is in 
its terms a joint note one of the parties cannot show tliat he is a surety 
only. This rule how’ever will not pi-cclude a party from availing 
liiniself of any equities to which the circumstances of the case give 
rise and it ha^? been lield inapplicable to a case where a money lender 
has made advances on the security of a joint and severed note, being 
well aware at the time that one of its makers was a surety ; Grrenonph 
V. Mc(Jclh(7ul, Tai/Ior, § 1153, 9th edition, p. 75«S; 30 L. J., Q. B., 15. 
When, a person has signed as princix)al, he cannot show that he was 
merely an agent. 

Bo, when a policy of insurance was on an ad\ eiituve from Archangel 
to Leghorn, evidence was not allowed to be given of a parol agreement 
that the risk should commence at a shorter point. 

In Morgan v. Griffith, L. P., 6 Ex., 70, the plaintiiT had agreed to 
hire certain grass land of the defendant, and had refused to sigu the 
lease unless the defendant, would promise to destroy the rabbits. The 
defendant refused to put a term to this effect in the lease, hut promised 
orally to destroy them. The plaintiff afterwards sued for the failure 
to destroy. It was held that the oral agreement was collateral to 
the lease and that evidence of it was p>ropcrly admitted. Bee also 
Angell Duke, L. P., 10 Q. B., 174, and the notes to Section 91. 

(5) Separate oral agreement constituting a condition precedent may 
be proyed.—This important proviso is an extension of the last. Thus, 
“it may he shown by parol evidence that an instrument, apparently 
executed as a deed, had really been delhered simply as an escrow, or 
that a document, was really meant to be conditional on the happening 
of an event, which iiad never occurred.” — Tai/L, c; 1135. For instance, 
where a bond recited the receipt of Piipees 200 and promised interest 
and repa\'ment on demand, the defendant proposed to show by oral 
evidence that the real consideration for the bond was not tho Pupees 
200, but the ]piaintii‘fs abstinence from preventing the defendant 
negotiating anotlier loan, and that the plaintiff did not so abstain : it 
was held that the defendant was at liberty to gh’e evidence of the 
alleged verbal agi*eement, as, if the defendant’s statement was true, 
the agreement was that the bond should become binding only in 
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certain e^entf5, which had not happened; and the agreement had, 
accordingly, never become bmding on the defendant; Anndyuriihala 
Chetti V. Kristnasvawi NayaJckaii, 1 M. H. C. Ih, 457. See also 
Fi/m V. (Jamphell^ 6 E. & B., 870, cited in the notes to Section 91. 

Where a promissoiy note absolute in its terms \\’as given, but it 
was orally agreed that it was not to be enforced by suit till tlie 
happening of a oertam event, it was held not to fall within cl. 3 of 
this section ; for the agreement was not that the note should have no 
effect, but that the legal obhgation to perform the promisor’s promise 
should be postponed, till the happening of the event ; Bamjihun 
Serowgy v. OgJiore Nath Uhatterjee^ L L. 11., 25 Cal., 401. 

So the omission of a provision as to interest in a liathcliitta would 
not preclude evidence of an agreement for interest; U}nesh CJiimfler 
Baneya v. Mohene Mohim Das^ I. L. It., 9 Cal., 301. 

A question has been raised whether the w’ords “ condition prece- 
dent to the attaching of any obligation under any such contract” 
mean a ‘‘ condition precedent to the coxatraot being of any force or 
validity” or a “condition precedent to some particular obligation 
coiilained in the contract bemg of force or validity,” as c.y., a ])rovi- 
sion that certain instalments should not be paid till a certain debt 
had been paid, (iarth, C. J., held the latter, viz,^ that, till the condi- 
tion was performed, there was, in fact, no contract at all ; but where 
the contract had in fact become bindmg and had in pai't been per- 
formed, it was not permissible to show that some particular provision 
in the written contract w^as subject to an oral condition precedent ; 
Jugtanund MisserY. Nerglian Singh, I. L. K., 6 Cal., 433. Sec Jadiv 
Bai V, Bhubataran Nitndy, I. L. R., 17 Cal., 173, p. 254 ante. 

(6) Proviso (4) is no exception to the rule laid down in the sec- 
tion. It merely points out that a written contract may be modified 
or rescinded by a subsequent oral contract, except m cases where the 
contract is obhged b;y law to bo writing, or has been registered. As 
to the first of these oases, regard must be had to the numerous classes 
of contracts which, under the Transfer of Property Act, 1882, can be 
effected only by a document. In none of these cases could evidence 
of a subsequent oral contract, modifying the terms of the document, 
be admitted. 

In Bakhmabai v. Tukarani, I. L. R., 11 Bom,, 47, an oral agree- 
ment cancelling a registered deed of sale was set up by the defendant 
and admitted on the ground that the object of the oral agreement was 
not to rescind the original transaction, but to transfer any rights 
acquired by the plaintiff’ to the defendant and was an enthely new^ 
transaction. See Aniii Singhs. Ajitdhia Baku, I. L. R., 9 All., 249. 
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(7) When usage or custom by which incidents are usually annexed 
to written contract may be proved. — As to this subject pjenerally see 
the notes to Wirjglesworth v. DaJlisoii, 1 Smith’s L. C. 528. Where 
a -written instrument provided for a joint-tenancy and joint-contract, 
by all the parties esecutiii" it, to pay the whole rent of tin* village 
without any reference to the (quantity of land held by each, it was 
held that oral evidence was not admissible to show separate specific 
contracts imposing a several liability on each according to the amount 
of land held by him : tind that it made no difference that the evidence 
was put forward as evidence of a custom ; ^forris v. Panclu(}>a(la 
Fillaij, 5 IL H. C. Ft., 135. 

“ Inconsistent.” — The meaning of this term as used in reference to 
this subject, and the reasons for admitting evhlence of usage in such 
(s:j(!?es were thus explained by l^ord Caiupb<dl, C, T., in Humfrey v. 
bale, 7 E. & B., 260. In tlia.t ease linseed oil had been purchased 
through London brokers, by bought and sold notes, and the name 
of tile purchaser was not disclosed in the bought note. Evidence 
was received of a usage of trade in the City, by which every buying 
broker, who did not at the time of the bargain name liis princi];)al, 
rendered himself liable to be treated as the purchaser by the \'endor. 
“In a certain sense,” observed Lord Camiobell, (page 274) “every 
material incident which ivS added to a written contract, varies it, 
makes it different from what it ai>peared to be, and so far is inconsis- 
tent with it. If, by the side of the written contract loithout, you 
■v^Tite the same contract with the added incident, the two would seem 
to import different obligations, and to be different contracts. To 
take a familiar instance by way of illustration : on the face of a bill of 
exchange at three months after date the acceptor would be taken to 
bind himself to the payment iDrecisely at the end of the three months ; 
but by the custom, he is only hound to do so at the end of the days of 
grace, which vary, according to the country in which the hill is made 
payable, from three up to fifteen. The truth is that the principle on 
which the evidence is admissible is that the parties have not set down 
on paper the whole of their contract in all its terms, but those only 
which were necessary to be determined in the particular ease by 
specific agreement, and which of course might vary infinitely, leaving 
to implication and tacit understanding all those general and unvarying 
incidents which a uniform usage would annex, and according to which 
they must in reason be understood to contract unless they expressly 
exclude them. To fall within the exception, therefore, of repugnancy, 
the incident must be such as, if expressed in the written contract^ 
would make it insensible or inconsistent. Thus, to warrant bacon to 
prime singed adding ‘that is to BQ>y sligJt fig fainted^' as in Yates 
V. Pijm, 6 Taunton, 446 (as to which however see Mgers v. Sari, 30 
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L. J. Q. E. 9), or to all the boatti of a ship and add ‘ that is to 

all not bIu7\<j in ilie quavtcv^' as in Blachetl w Royal Exvliangr 
Assurance Company, 2 V. 6c J., 244, and other cases, of the same sort 
scattered through the books, would bo instances of contracts in which 
both the two parts could not have full ellect givfni to them if written 
down; and, therefore, when one xiart only is expressed, it would be 
unreasonable to suppose that the parties intended to include the other 
also. Without repeating ourselves, it will be found that the same 
reasoning applies when the evidence is used to explain a latent ambi- 
guity of language Merchants and traders, with a inaltiplicity of 

transactions pressing on them, and moving in a narrow cirede, and 
meeting each other daily, desire to write little and leave im\wi*itten 
what they take for granted m every contract. Tn spite of the lii\men« 
tations of Judges, they will continue to do so ; and in a vast inajorfii^' 
of cases, of which the Courts of law hear nothing, tliey do so withoutV 
loss or inconvenience ; and, upon the whole, they find this mode of , 
dealing advantageous, even at the risk of occasional litigation. It is 
the business of Courts reasonably so to shape their rules of evidence 
as to make them suitable to the habits of mankind, and such as are 
not likely to exclude the actual facts of the dealings between pai'ties ' 
w’hen they are to determme on the controversies which grow out of / 
them. It cannot be doubted, in the present case, that in fact this j 
contract was made wibh the usage understood to be a term in it ; to , 
exclude the usage is to exclude a material term of the contract, and ! 
must lead to an unjust decision.” 

Where an usage conflicts with the expressed intention of the docu- 
ment, the latter must be followed: thus, where, in an agreement 
between an African Merchant and an African Captain, the latter was 
to have a commission of “ A'b i)er cent, on the net xjroceeds of flie 
homeward cargo , after deducting the usual charges” parol evidence 
was not admitted to show that, according to the course of trade 
between African Captains and Merchaiits, the Captain was entitled to 
a commission on the lohole amount for which the cargo had been 
sold, and not merely the net profits ; Laine v. Horsfall, 3 C. & IL 349. 

So, also, where A contracted to deliver to B 2,000 maunds of fresh, 
clean and good up-country indigo, guaranteed growth of season 
1870-1, A was not allowed to prove a custom of mixing seeds of two 
crops so as to bring up the sample to an average quality, as this 
would be distinctly at variance with tlie terms of the contract ; iiac*- 
farlane v. Carr, 8 B. L. B., 459. 

In Spartali v. Beneche, 19 L. J., C. P., 293, there was a sale of 
goods at a specified price, “ to be paid for by cash in one nionfcli, less 
5 per cent, discount,” it was held that evidence could not be given qL‘ 
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an usage of trade, by which vendors in such contracts were not bound 
to deliver without pa;sment; such an usage Ijeing inconsistent with 
the terms of the contract. This -judgment must, Iiowever, be consi- 
dered as over-ruled by Field v. Lcleaii. 30 L. .T., Ex., 168, subsequently 
decided in tlie Exchequer Chamber. Tn that case the contract was 
“Bought — 2a0 shares, at £‘2-0,9. per share, £o62-10,9. for pa,\'ment, 
half in two, half in four months:” it was lield that parol evidence of a 
custom among dealers in such shares, that delivery should take place 
concurrently with payment, was admissible. 

So also, the drawers of a hundi in favor of x^lamtiff at Dacca, where all 
parties to the hundi lived, were not held liable, on proof that they 
were the gomastas of the accex)tor, had no interest in the hundi, and 
that, according to the custom of Dacca, w'here the hundi was drawn 
and Receipted, agents arc not, under such circumstances, liable, though 
the agency does not ax)x^ear on the hundi; Hir:nyi Mull Xaliatta v, 
Sohagli Mull Duddlia, 9 B. L. E., 1. 

The English Courts have held that, where there is a usage or custom 
of trade, the intention of the parties to exclude a contract from its 
operation must be shown by the contract itself, and cannot be proved 
by other evidence. Thus, where there was a sale of rum, no mention 
being made of warehouse rent, evidence was admitted that, by custom 
of trade, an allowance for warehouse rent was incorporated in such 
contracts ; but evidence that the parties had orally agreed to make an 
allowance different from the customary one, was refused; Faivkes w 
Lamb, 31 L. J., Q. B., 98. 

In Hutcliirisoji v. Tatliam^ L. E., 8 C. P., 482, the defendants, who 
signed “ as agent.s to merchants,” were held liable under a custom 
that, if the principals’ name were not disclosed in reasonable time, 
the agents should be liable. See also Fleet v. Miirton, 7 Q. B., 126, 
and Pike v. 18 Q. B. D. 708. 

As to the “ usage” which may be proved as adding an incident to a 
written contract, “there needs not either the antiquity, the uniformity 
or the notoriety of “ custom, ” which in respect of all these becomes a 
local law. The usage may be still in the course of growth ; it may 
require evidence for its support in each case ; but in the result it is 
enough if it appear to be so well known and acquiesced in, that it may 
be reasonably presumed to have been an ingredient tacitly imported 
by the jparties into the contract J iigtjomoliuu Gltose v. Munickcliurtd^ 
7*Moare’s I. A., 263, at page 282. 

In Gojoeekrist Gosain v. Gunga^ersaiid Gosain, 6 Moore’s I. A., 
53, the Privy Council laid down that benami transactions are to be 

35 



274 


ON PROOF. 


[PT. 11. CH. VI. 


regarded as a recognised system amongst Hindus. In Dowsell v. 
Kedarnaih, 7 B. L. R., 720, the Bengal High Court held that a 
tenant was not estopped from alleging that tlie landlord was only 
a benami holder and had therefore no title. See notes to Section 
116. SpeaMng of Benami transactions, Jackson, J., observed in 
Bqnnhelittri OhonHlrji v. 'Rmnacliandra l^oy^ 5 B. L. B., 2B4, at page 
248: In this \ery large class of cases, it seems to me that the rule 
in regard to the admission of parol evidence to vary written contracts 
will not apply ; and T conceive that the decisions, refusing to allow an 
agent, who enters into a written contract, in which he appears as 
principal, to offer parol evidence for the purpose of exonerating him- 
self are wholly wide of the case before us The principle of one of 

the common forms of henami contract in this country is that A con- 
tracts with B, though by the desire and for the convenience of one or 
other of those parties the name of C is used instead of the name of 
that party. It is clear that, in such a case, C did not contract at all. 
He was not the agent for either, but Avas, and is, a stranger to the 
\vhole business.” 

In an action against the drawer of a bill of exchange, drawn and 
endorsed in England, and payable abroad, and dishonoured, evidence 
is not admissible to prove a usage among merchants in England to 
entitle the holder, at his option, to demand from the drawer the 
amount of re-exchange, or the sum which he gave for the purchase of 
the bill; this being a usage ^vhich in terms contradicts the written 
instrument ; Suse v. Pomjpe, 30 L. J,, C. P., 75. 

(8.) Any fact may be proved which shows in what manner the 
language of a document is related to existing facts. — Under this 
pro^iso, it is apprehended, evidence might be given as to what did, 
as a fact, pass by a deed, the language of which is susceptible, with 
equal propriety, of tw^o constructions. For instance, wiiere pre- 
mises, were leased, meluding a yard described by metes and bounds, 
and the question was whether a cellar under the yard was or \vas 
not included in the lease, oral evidence was admitted that at the 
time of the lease, the cellar was in the occupancy of another tenant, 
and so could not ha\e been intended to pass by the lease; Doe d. 
Freeland v. Burt, 1 T. E.. 701. Thus, also, where an admission in 
W’riting is necessary, it does not follow tliat the document must be 
conclusive by itself, or that nothing beyond the document can be 
looked at to determine the subject of the admission. Thus, in 
Fadmanahhan Nnnihndri Kunhi Kolendan, 5 Mad. H. C. Eop., 
320, the idaintifts, who sued to redeem land mortgaged to the defend- 
ant, relied upon a document as containing an acknowiedgiiient of the 
plaintiffs’ title under Section 15 of the Limitation Act, XIV of 1859. 
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The dociinient contained an adinissioii b;\ tlie dofeiidaut that he held 
the land upon mortgage in a specified district troin the temple of 
which the plaintiffs w^ere the trustees. The Court held that oral 
evidence was admissible to apply the document to the land to w’hicli 
it w'as intended to refer. A general hypothecation is. liowe\or, too 
indefinite to he acted upon; Ram Biihd \. Soohli Dro, H. C. Hep.. 
(N. W. P.) 1869, p. 65. See also Deojii \. Fifamhar, 1 I. L. B., 
(All.) 275, cited in the notes to Section 93. 

So, where in an answ’er to a letter by mortgagor’s agent, desiring 
to see the mortgagee on tiic subject of his claims on the pro])erty, the 
document, relied on as an acknowdedgment of the mortgagor's title, 
was merely “ Sir, I recei^ ed yom*s of the 2nd instant, I do not see the 
use of a meeting 111110*^8 some xjarty is read\ w ith the money to pay 
me tliis wyis held a sufficient acknowledgment of the mortgagor’s 
title to redeem. So, in another case it w'as laid dow'u “ that the 
Court, being in possession of the ciicumstances of the case, must 
construe the letter in the w'a;s in w'hich the writer intended it to be 
construed by the person to w^hom it was addressed.” 

A pottah is a generic term, embrachig e^ery kind of engagement 
between a Zemindar and his tenants or r\ots. If the pottah does not 
contain the term “ Moccurrer;v ,” or equhalent words of limitation, as 
“ from generation to generation,” it is not p) imd facie to be assumed 
to grant a Moccurrery-istimirary, or perpetual tenure ; bxit evidence of 
long uninterrupted enjoyment, at a fixed unvarying rent, will supply 
the w^ant of w^ords of limitation in such i^ottah. 

Where, therefore, a pottah, dated 1792, was granted to the pre- 
decessor in title of A by the predecessor in title of B, addressed to 
him as Moostager or farmer, without any words of limitation, and 
the property comprised in the pottali remained in the miinterrupt- 
ed possession of the lessee and his successor at a fixed rent up to 
the year 1861, it w'as held, tliat such long and uninterrupted posses- 
sion conferred a sufficient title to defeat the right of the then landlord 
to an enhancement of rent under the pro\isions of Act No. X of 1859 ; 
Baboo Dliaaput Singh v. Goo man Singh d* others^ 11 Moore’s I. A,, 
433. 

Under the Limitation Act, XV of 1877, an acknowledgment may be 
sufficient for the purpose of Section 19, though it is undated, and 
though it omits to specify the exact nature of the propei*ty or right, 
or avers that the time for payment, delivery, performance or enjoy- 
ment has not yet come, or is accompanied by a refusal to pay, deliver, 
perform, or permit to enjoy, or is coupled wdth a claim to a set-off, or 
is addressed to a person other thaix the person entitled to the property 
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or right. Extrinsic evidence will be admissible to establish the points 
omitted. See also Uinesli Chandra Mooherjee v. E. Sageman^ 

5 B. L. B., 633, note (4) as to evidence to identify a note. 

So, also, where in a deed of arrangement between the members of a 
Hindu family and the childless widow of one of the co-heirs, in respect 
of a certain joint estate, the widow was declared entitled to a certain 
sum, as the share of her deceased husband, “for her solo absolute 
use and benefit,” it was held that the words were not to be mterpreted 
as creatmg a separate estate m the widow ; but that the deed must 
be construed with reference to the situation of the parties and the 
rights of the widow by the Hindu law ; and that as she claimed and 
received the money as her husband’s share in the joint-property, as 
his heiress and legal represcntatho, the words meant only that the 
property was to be held by her in severalty from the joint estate, and 
that, as a Hindu widows she took only a life-interest; Sreemuttij 
Bahutty JDossee v. Sihchwnder Mwllichy 6 Moore’s I. A., 1 : see also 
Mussumat Bhashbtti Bau v. Bholanath Thakoor, L. E., 2 I. A., 
256; and Gliellabhal v. Nandubai, I. L. B., 21 Bom., 335. 

Where wool had been purchased by letter, the one party oficring to 
purchase ^*your wool 16s, per stone,'' and the other party accepting 
the ofier, evidence was admitted as to the qiiantity of wool to which 
the contract applied. “ It is quite clear,” said Campbell, C. J., “ that 
by the letter of the 6th of September, which was answered by that of 
the 8th of September, there was a contract entered into between the 
plaintiffs and the defendant, by liis agent. There was an offer of 16s. 
per stone made to the plaintiffs for “your wool,” to be delivered in 
Liverpool: and that offer was accepted. We need not regard any 
particularity about the Statute of Frauds ; there was a written con- 
tract contained in a letter w'hich wns written by Stewart, and answered 
by the plaintiffs. The only question is, what was the subject-matter 
of that contract ; that subject-matter was “ your wool” that is to say, 
wool which the plaintiffs had in their possession ; and I am of opinion 
that when there is a contract for the sale of a specific subject-matter, 
parol evidence may be received to show what the nature of that 
subject-matter was : and that, in efiect, may be by proving what was 
in the knowledge of the parties at the tmie of the contract being 
made;” Macdonald v. LonghoHom, 28 L, J., Q. B., 293. 

So, also, where a firm had employed a traveller to solicit custom for 
them over certain districts, and sued him on a written contract, for 
travelling in other districts and soliciting business for other firms, 
evidence was admitted to show the meaning of the w'ords, “yowr 
employ" and “ the ground" over which the defendant was to travel. 
Erie, C. J .5 said, “I am further clearly of opinion that the parol 
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evidence, which was objected to, is admissible, for the i)urpose of 
ascei-taining the subject-matter to wdiich to the contract. It 

\vas not tendered or admitted, for the purpose of varying the contract 
itself, or of varying the sense of the words used, but for the i^urpose 
of showing what the circumstances were under which such wide -words 
were used and of applying those wide words to the circumstances.” 
Byles, J., observed — •* Then as to the reception of the parol evidence. 

I am of opinion that it -was properly received, and that if it had been 

rejected, much inconvenience w’ould have resulted For, without the 

parol evidence, very difficult questions might have arisen on this 
contract, inasmuch as it does not appear upon the face of it wffiat the 
nature of the employment was, nor what the ground over w'hich the 
defendant w’as to travel, and the parol evidence \vas given to identify 
the subject-matter of the contract in these particulars, and to apply it. 
It was just one of those cases in w’hich parol, or rather extrinsic 
evidence, was admissible ; for, the moment it appears that the vacancy 
in the employment which the defendant w'as to fill w'as that of 
traveller, the employment is identified ; and the moment it appears 
that the district in which the vacancy had occurred was the Midland 
journey, the ground over which he is to travel is identified. It is a 
matter of every-day occurrence, in construing a wnll, for the Court to 
enquire into extrinsic circumstances, to ascertain the intention of the 
testator; ” Mumford v. Gething^ 29 L. J., C. P., 105. 

So, also, where there is a written contract to keep premises in 
repair, evidence may be given as to the condition, age, &c., of the 
premises in calculating the repairs contracted to be done; Payne y. 
Haine, 16 M. & W., 541. So, again, where delivery of goods or other 
performance is to take place within a “ reasonable ” time, evidence of 
the circumstances of the case is admissible to show what w’as reason- 
able; Ellis V. Thomjpsoni 3 M. k W., 445. Extrinsic evidence is 
sometimes admissible for the purpose of shoiving that what is ostensibly 
recoverable on a document is not really recoverable. Thus, where 
bills of exchange were drawm against goods sold, and the bill of lading 
deposited as secm*ity that the bills of exchange should be duly met ; 
on the bills being dishonored, the holders sold the goods, and claimed 
against the defendant’s estate the whole amount recoverable on the 
bills of exchange. Evidence -svas admitted to show the circumstances 
under which the bills were given, and that the holders were entitled 
to claim only the balance due after sale of the goods ; In re SJiihchan- 
dra Midlick, 8 B. L. E., 30. 

In regard to wills, again, the verbal and written declarations or 
statements made by a testator in and about the making of his wOl, 
when accompanying acts done by him in relation to the same subject, 
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are admissible as evidence of the contents of the will; Johnson v. 
Luford, L. K., 1 P. D., 546. 

For tlic rule of interpretation in will cases, where the context 
shows that certain words ai*e not used in their ordinary sense, or where 
the use of them in their ordinary sense would lead to some manifest 
absurdity or incongruity, see Thelhtsson Bendleshani, 7 H. L. 429. 
Also if. \ . Eingstead. 1 B. & C., 21B, where it is laid down that, in 
furtherance of the manifest intention of the testator, general words 
which, taken in their ordinary grammatical sense, apply to the whole 
property devised, may be taken distributively, and that, reddendo 
bingiila singulis, they may be applied to that x)art of the property, to 
which they appear by the context to be applicable, so as to suffer other 
property, to which in their grammatical sense they would apply, to pass 
immediately. See also Eliocles \ . Bhodvs, 7 App. Cas., 192, in which 
the Judicial Coimnittee struck out the words ‘‘from and after the 
decease of my said wife without lea\ing issue of the said marriage,” 
which were shown to have been inserted accidentally and had the effect 
of frustrating the testator’s manifest intentions. 

Exoiuwon or 93. Wtieu the language used in a document is, 
e^Sor” on its face, ambiguous or defective,*^’ evidence may 
not be given of facts which would show its meaning 
or supply its defects. 

lUrntrations. 


{(i) A agi'ees in writing to sell a horse to B for ‘Es. 1,000 
or Es. 1,500 ’ 

Evidence cannot be given to show which price was to be given. 

(b) A deed contains blanks. Evideiioo cannot bo given of 
facts which would show how they wore meant to be filled. 


(1) Patent ambiguity cannot be cleared up by extrinsic evidence. — 

The expression “ on its face, ambiguous or defective” has reference to 
the rule of English law which allows of extrinsic evidence for tlie pur- 
pose of clearing up a latent, but not for the purpose of clearing up a 
patent ambiguity. The rule is thus stated by Lord Bacon, (Bac. Max. 
of the Law, Eeg. 25) “ There be two sorts of ambiguities of words, the 
one is ainhiguitas j^atens and the other hitois. Patens is that winch 
appears to be ambiguous upon the deed or instrument : late ns is that 
which seemetli certain and without ambiguity for anytliing which 
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appeareth on the deed or instrument ; but there is some collateral 
matter out of the deed that breedeth the ambicfuity. AmhignUas 
patens is never liolden by averment, and the reason is becau'^e the Law 
will not couple and mingle m -liter of specialty, which is of the higher 
account, with matter of averment, which is of inferior account inlaw ; 
for that were to make all dc('fls hollow and subject to lu ermeiit'S, and 
so, in effect, to pass that without decvl which the law appointeth sliall 
not pass but by deed.’' The present section deals with patent ambi- 
guities and enforces the rule laid down by Lord Bacon : Sections 95, 
96 and 97 with latent ambiguities, that is, with difficulties which arise 
not on the face of the instrument, but in its applicition to the facts of 
the ease, as, for instance, if a m in devise •• to his son John,” when lie 
has two sons of that nnne, Fleming v. Fleming, 1 H. C., 242, or 
‘‘ to the eldest son of J. S.” and there are, owing to a second marriage, 
two persons who answer to this description; Smith \% Jet/rges^ 15 
M. 561. 

(2) When extrinsic evidence is admissible. — The present section is 
not intended to have tlie effect of excluding evidence to explain 
abbreviations, illegible words, obsolets or provincial expressions, &c., 
which may, in one sense, be said to be ambiguous or defective 
language,” as to which see Section 98. It applies to cases (1) in which 
either no meaning at all has been expressed, the sentence having been 

left unfinished, as e,g,, where there is a grant “ of to A” or a 

grant of Blackacre to or (2) where, thoxxgh the language 

is intelligible, it is such as to give rise to an obvious uncertainty of 
meanmg, as when, e.y., a man contracts to sell one of my horses” or 
“ a horse for Es. 1,000 or Es. 1,500.'’ Here, as the language exiu’esses 
no definite msaiiing, if evidence were allowed to be given as to what 
the intention of the person using it was, the effect would be, not to inter- 
pret words, but to conjecture as to intentions, and this the section 
forbids. Whore x)ersons describing themselveb as residents of Jaras 
Bas Mohan, gave a bond for the payment of Jiiouey, iii which, as 
collateral security, the.N charged their property generally in the follow- 
ing terms : — “We hypothecate as security for the amount our property 
with all the rights and interests,” the High Court dismissed a special 
appeal in which it was contended that the bond created a charge on 
the property situated at Jaras Bas Mohan. Parol evidence to explain 
wiiat was meant by “ our prox:)erty ” was held to be excluded by this 
section; Deojit v. Fitamhar^ 1 1. L. E., AR., 275. Compare the case 
of Afacclonald v. Longhottom, 28 L. J., Q. B., 293, ante page 276. 
Where documents are obscure, but where both parties liave long acted 
on the footing of a given practical construction the Court, in the 
absence of better evidence, will accept that construction, as correct; 
Forhes v, Wall, L. E., 2 Scotch Appeals, 214. In this case the 
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document was not “ambiguous or defective,” but admitted of more 
than one construction. 

When a bill of exchange purported, in the body of it, to be drawn 
for two hundred pounds, but the figures at the top w^ere d6245, and 
the stamp was for the larger amount, it was held that evidence of the 
intention of the parties to draw the bill for the larger amount was 
inadmissible, and that the sum mentioned in words in the body of the 
bill must be taken as that for w’hich the bill was drawn ; Sanderson 
V. Fiper^ 7 Scott, 408. 

“ An agreement is not to be deemed unintelligible because of some 
error, omission or mistake in drawing it up, if the real nature of the 
mistake can be shown so as to make the bargain intelligible. Thus^ 
in Voles v. Hulme, 8 B. & C., 568, a bond “ to pay 7,770” was allowed 
to be amended by adding the word “ pounds,” the recital in the condi- 
tion showing that that must have been the meaning of the parties.” 
Benj.y 28, 

Meaning of the term “ ambiguous or defectiYe.” — A document is 
not “ ambiguous or defective” merely “because an ignorant and unin- 
formed person is unable to interpret it.” It is ambiguous only if 
found to be of unceitain meaning by persons of competent skill and 
infoimation. “ The question,” it has been observed, “ whether lan- 
guage is ambiguous must depend mainly upon this, whether it is am- 
biguous when addres sed to a person competent to interpret language. 
Words cannot be ambiguous because they are unintelligible to a man 
who cannot read, and, within the same reason, words cannot be 
ambiguous merely because the Court, which is called upon to explain 
them, may be ignorant of a i)arfcicular fact, science or art, which was 
familiar to the person who used the w'ords, and a knowledge of which 
is, therefore, necessary to a right understanding of the words he has 

used It must, therefore, it is conceived, be admitted that a Judge 

is not competent to explain a testator’s words, unless he has cognizance 
of these extrinsic facts, with reference to which a testator expressed 
himself: and, consequently, that when the meaning of the words, 
aided by the light derived from the circumstances of the case, is 
certain, their ambiguity cannot with truth or propriety be said to 
exist.” See Wigram’s Extrinsic Evidence, Propositions VI & VII. 

Evidence may bs given to show that language, apparently am- 
biguous, is not ambiguous when taken in connection with the facts to 
which it refers. Thus, in the case of a legacy to “ one of the children 
of A by her late husband B,” evidence would be admissible to show 
that A had only one son by B, and that tills fact was known to the 
testator, and thus that the expression, though apparently ambiguous, 
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was not realh ^o, since it did suflicieiitlv ideJitifv the oljject of the 
legacy; if, llo^\e^er, A liad more than one child hy Th the incaning 
would be ambigiioas and e\ideiif‘e ot the intention of the testator would 
be inadmissible. Ex. E\., Jlid Ed., 06. 

Rule in the Indian Succession Act. — Section 100 pi‘o\ides that 

Notliine in the chapter contained shall he taken to aftect au\ of the 
pro^isions of the Indian Succession Aet IX ol IHOo) as to the con- 
struction of wills.” Section 08 of Act X ot 186a declares that “ where 
there is an amhignity or deficiency on tln‘ f ice of tlie will, no extrinsic 
twidenee as to the int-ntion> of t]n‘ testator ‘-Indl be given.” 

Jiy section 64 of tlic Indian Succession Aet, extended to the wills 
of Hindus, lVt., b\ Act XXI oi 1870, ‘'where am word, material to 
the full expression of tlie m£Muin*j;, has been oniiUed, it ma\ he 
supplied h\ the context. I /hfsf The testator goes a legticy 
ot ‘li\e hundred’ to Ins daughter A, and a legaev ot liundred 

rupees’ to liis daughter E. A shall take a Icgaet of 6\e Jiundred 
rupees.” 

94 . When langua^^e iiKedin a document is ]>lain E^insion of 
in itself, and when it applies accurately to existing ag^fitlppii- 

fi I 'Tt I, . ,1 j1i*j CBifclOll of doCTl* 

tacts, evidence may not be given to show that it was ment to exist, 
not meant to apply to such facts. mg fact,. 

Illustration. 

A sells to B by deed ‘ estate at Bampore containing 100 
Idgas.’ A lias an estate at Bampore containing 100 bigus. 

E^ddenee may not be given of the fact that the estate meant to 
be sold was one situated at a dihei-tmi place and of a clitferent 
size. 

This section falls -under the more general rule of English law’ that 
where the words of a document are free from ambiguity, and external 
circumstances do not create any doubt or difficulty as to the proper 
application of the w'ords, the doenment is to be construed according 
to the plain common meaning of tlie words, and that, in sneh case, 
extrinsic evidence, for the purpose of explaining the doenment accord- 
ing to the supposed intention of the parties, is inadmissible ; Shore v. 

Wilson, 5 Scott, N. B., 9»58, at page 1087. 

The corresponding rule, as laid duwm by "Wood, V. C., as to wills, 
is that “ when any siibiect is discovered w'hich not only is within 
the w^ords of the instrument, according to their natural consfcrnction, 
hut exhausts the wliole f>f those words, then the investigation must 

36 
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btop ; you are bound to take the interpretation which entirel 3 " exhausts 
the whole of the series of expressions used by the testator, and are not 
peniiitted to go ain further;” Wehh v. 1 Iv. & ej., 580. 

Except in the case of words used in a technical or peculiar 
sense. — But this does not have the effect of excluding evidence to 
explain the meaning of language which, tlioiigh apparently plain, is 
really used in a technical or peculiar sense ; see note to Section 98. 

95 . 'When language used in a document is plain 
in itself, but is unmeaning in reference to existing 
facts, evidence may he given to show that it was 
used ill a peculiar sense. 

Ilhistraiion . 

A sells to B by deed ‘ my house in Calcutta/ 

A had no house in Calcutta, but it appears that he had a house 
at Howrah, of which B had been in possession since the execu- 
tion of the deed. 

These facts may be proved to show that the deed related to 
the house at Howrah. 

No-te. 

When evidence is admissible to show that the language of a docu- 
ment is used in a peculiar sense. — Thus, \vhere a written contract, 
dated October 24tli, purported to indemnify against a bill, described as 
payable three months from that date : evidence was admitted to show 
that there was such a bill as described, but dated October 25th, and 
that that was the bill to which the indemnity was intended to ax)ply, 
notwithstanding the discrepancy in date; W((i/ v. Hearne^ 32 L. J., 
C. P., 34, 

Falsa demonstratio non nocet. — Under this section, it is appre- 
hended, evidence will bo admissible, in eases in which the maxim 

falsa demonstrafio non nocet'" applies, that is, where there are in- 
accurate descriptions of specific things or persons, for the purpose of 
showing who or what the thing or persons, so inaccurately described, 
really is, The characteristic of cases within the rule is that the 
description, so far as it is false, applies to no subject at all, and so 
far as it is true, api)lies to one only,” Par Alderson, B., Morrel 
V. Fishery 4 Exoh,, 591, at page 604. In the case of wills, (to which 
when made under Act X of 1865, or by Hindus, Jainas, Sikhs, and 
Buddhists in Lower Bengal and the towns of Madras and Bombay to 
whom parts of that Act were extended by Act XXI of 1870, these 
sections do not apply, see Section 100,} the English Courts have gone 
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great lengthb in carrying out the intentions of the testator, when a 
person or thing, inaccurately described, can he ascertained from 
extraneous circumstances. The same principle \\ould. under this 
section, be applied to deeds and instruments other than wills regulated 
by the Indian Succession x^ct, and some examples of its application 
from the English decisions may be useful. Thus, a legaev ghen to 
Catharine Earnley was claimed by Gertrude yardle,\, and awarded to 
her on its being sliown that no such person as Catharine Earnley was 
known to the testator, that the testator uas in the habit of calling 
the claimant Gatty, which might easily have been mistaken by the 
person who drew the will for Kaiy, and on other evidence showing 
that Gertrude Yardley was the person really meant : in the same way 
a legac.'v to ‘‘Mrs. and Miss llow'den of Hammersmith, wido\v and 
daughter of the late llev. Mr. Bowden,’* was claimed by Mrs. Wa^h- 
bournc and her daughter, on its being show'ii that Xlrs. Washbourne 
was daughter of Mr. Bowden, that iMrs. Bow^den had been dead for 
many years and that since her death no one of the name had resided at 
Hammersmith, and that the testatrix had been in the liahit of con- 
founding the names of the tw’o families, and w'as in the habit of 
calling Mrs. Washbourne b,> her maiden name. 

So, again, a devise to the second son of Edward Weld of Lulworth 
w^as upon the context of the w'ill and evidence as to the condition of 
tlae Weld family and the testator's ac<iuaintance with its different 
members, held to mean devise to the second son of Joaej^th Weld of 
Lulworth on proof that the testator had been in the liabit of calling 
the possessor of Luhvorth Edward,” although there w^as in fact an 
Edw’ard Joseph Weld, w^ho resided at Luhvorth and was usually 
called Edward ; Lord Camoijs v. Blundell^ 1 H. L. C., 778. In 
Charier v. Charter, L. B., 2 B. k D., 315, the testator appointed as 
his executor his son, Forster Charter. He had no son of that name, 
but had two sons named William Forster Charter and Ciiarles Charter. 
The Court, on evidence of the circumstances under which the testator, 
wTote the will, and of the position of the parties about him, and also 
on consideration of the contents of the will itself, determined that the 
latter was the person denoted by the wiU, and decreed probate to him. 
It w^ould seem that in such a case the Court may receive parol evi- 
dence of the intention of the testator. There must, how^ever, be 
enough in the document itself to establish the identity of the person 
or thing referred to, and to allow of so much as is inaccurate being dis- 
carded as surplusage. The rule is thus laid down in the English 
Courts; “as soon as there is an adequate and snfficieut deffnition, 
with convenient certainty, of wliat is intended to pass by a deed, any 
subsequent erroneous addition will not vitiate it Llewellyn v. Earl 
of Jersey, II M. & W., 183, at page 189. In Celwood v. Mildmay, 3 
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Yes. Jun., 306, a testator bequeathed part of ni\ stock in the i;4 per 
cent, anmiities ot the Bank of pjnsfland it was shown that, at the 
time of makino the will, he had no such annuities, but that he had had 
some, which had been sold out and the proceeds invested in long 
annuities: it was iicdd that the bequest was, in substance, a be<]uest 
of stock, and that, as annuities of the j)i*ecisc cliaracter could not be 
discovered, the only annuities discoverable should be held to pass by 
the will, hso, again, a bequest of ‘‘my freehold houses in Aldcrsgatc 
street,” where the testator had no freehold but only leasehold houses 
in that street, has been held to pass the leasehold houses, the word 
“freehold” being rejected as surplusage; Goodman v. Ediuarch, 

2 M.> . .V: IL, 759. 

In Doe d. Gahiis \. liouhe, 5 C. !>., 422, a testator having a wife, 
Mary, alu e, who siu*vi\ed liiiu, went through the ceremony of marriage 
with another woman, named Caroline, who lived with ium as his wife 
till his death. His bequest “ to my dear wife, C^iroliue ” was licld to 
pass the property to Caroline and not to the real wife. There was no 
doubt, the Court observed, as to the testator’s intention and the inapt 
description of the person was no reason why the property should go 
to a person not intended by the testator. 

It has sometimes becnr contended that where a person or thing is 
named, and an inaccurate description ih added, the name shall invari- 
ably prevail as against the description. There is, however, nothing 
to sanction such a view. “I think,” sa^s Lord Oaiux)bell speaking 
of such cases, “that there is no presumption in favour of the name 
more than of the demonstration. Ui>on referring to the numerous 
oases that hav'e been cited at the Bar, it will be found that there are 
more instances in which the demonstration prevailed than in which 
the name prevailed;” Drake v. Drake^ 8 H. L. C., 172. 

When oral statements of the person making a document are ad- 
missible. — Wherever, under this and tlie following sections, evidence 
is admissible to explain a document, oral statements of the person 
making the document are admissible, and it matters not whetber 
those statements are prior to, contemporaneous with, or subsequent to 
the making of the document. “ They may, of course, have more or 
less weight according to the time and cirouinstances undei' wiiich they 
were made : but tlieir admissibilitv depends entirely on other con- 
siderations.” Doe d, Allen v. Allen, 1‘2 A. vfe E., 451. 

Evidence as to 96 - When the facts are snoh that the language 
of fingni^e used might haA^e been meant to appl}' to any one, 
ply to one Sy aud could uot have been meant to apply to more 
than one, of several persons or things, evidence may 



285 


SKC\s. UG&i)7.] KXCLTSlON v>l‘ ORAL JiV DOCrMKxNTAIiY 

KVIDKNCK. 

be given of facts which show which of those persons 
or things it was intended to apply to. 

Illustraiioiis. 

{(t) A agrees to sell to B for Eiipees 1,000 “ray white 
horse.” A has two white horses. Evidence may be given of 
facts whicii show wliich of thetn was meant. 

(h) A agrees to accompany B to Hyderabad Evidence may 
be given of facts showing whether Hyderabad in the Deccan or 
Hyderabad in Bciude was meant. 

Where a document correctly describes two sets of circumstances 
and is not intended to apply to both, evidence is admissible to show 
to which set it was intended to apply,— Section 94 provides that where 
the language of a document is plain and ap])lies accurate^' to existing 
facts, evidence may not be giv en to show that it vv'as meant not to 
apply to such facts. The present section so far modiftes the rule as 
to provide that where language correctly describes two sets of circum- 
stances and cannot ha\e been intended to appl> to Ijoth, evidence 
may be giv cn to show to wliich set it was intended to apply. The 
“ facts” referred to in the section will include statements : see last 
paragraph of note to Section 9a. 

Rule in the Indian Succession Act. — Section 67 of the Indian Suc- 
cession Act, X of 1865, which is one of the sections extended to the 
wills of Hindus, &c., by Act XXI of 1870, declares that “ where the 
words of the will are unambiguous, but it is found by extrinsic 
evidence tliat they admit of aiiplications, one only of which can have 
been intended by the testator, extrinsic evidence may be taken to show 
which of tliose applications was intended.” Bee Section 88 of Act 
X of 1865, and the notes to Section 97 of this Act. 

97 . VVlieu the lauguiige used applies partly to 
oue set of existing facts, aud partly to another set 
of existing facts, hut the whole of it does uot apply 
correctl}' to either, evidence may be gi\-en to show 
to which of the two it was meant to apply. 

Illustration 

A agrees to sell to B ‘ my land at X in the occupation of Y.’ 
A has land at X, but not in the occupation of Y, and he has 
land in the occupation of Y, but it is not at X. Evidence may 
be given of facts showing which he meant to sell. 
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Where language is partially applicable to two sets of facts, but 
wholly applicable to neither, evidence is admissible. —This Section is 
the converse of the preceding one : in that there is language equally 
applicable to two sets of facts : here there is language partially appli- 
cable to two sets of facts, but wholly applicable to neither. In this 
case, as in the former, extrinsic evidence is admissible for disco^^ering■ 
the meaning. It is an extension of the rule laid down in Section 95. 

According to the English law, in cases such as these, although 
extrinsic evidence of the surrounding circumstances may be recei\'ed, 
for the purpose of ascertaining to which set of facts the language 
refers, evidence of the aiitliors ileclurctfio7is of intention is inad- 
missihlc. Taylor^ § 1*226. This distinction is not, apparently, pre- 
served in the present Act. 

Application of rule in the case of Wills. — This rule of consti-uction 
was carried a great length, in its application to wiUs, in an English 
case; Byallv, Hannani, 10 Beav., 506. A devise was made to the 
testator’s nephew for life, remainder over to “Elizabeth Abbott, a 
natural daughter of Elizabeth Abbott of (rollingham, single woman, 
who had formerly lived in his service.” Elizabeth Abbott, the mother 
had, at the date of the will, two children, a iiatural son, of whom the 
testator’s nephew was supposed to bo the father, and a legitimate 
daughter. The natural son was held entitled under the devise, though 
neither sex nor name applied to him. Under this section would fall 
the case, referred to in the note to Section 95, in which a devise “ to 
my dear wife Caroline ” by a man, who had gone through a ceremony 
of marriage with a person named Caroline in the lifetime of his real 
wife, was held to pass the devised property to the person named 
Caroline ; Doe d. Gains v. lioiisc^ 5 C. B., 422. 

AVith regard to wills the law is thus laid down in Hawkins’ Treatise 
on the construction of wills, pages 9 and 11 : — “ Parol evidence is 
admissible to show what were the actual testamentary intentions of 
the testator, to determine which of several persons or tilings was 

intended under an equivocal dtseviption the general test of such a 

description is, that it must apply with entire propriety to each of the 
persons or things in qxiestion. A dcsciiption, which applies partly to 
one and partly to another of the persons or things in question, is not 
equivocal. Thus a devise to John Thomas Bmith, there being a John 
Smith and a Thomas Smith, is not equivocal with respect to them. 
But descriptions which are partly inaccurate are equivocal if the 
inaccurate part of the description applies to none oi the persons or 
things in question. Thus a devise to John Thomas Smith is equivocal* 
if there be no Smith bearing the Christian name of Thomas, but two 



SEC. 98.] EXCLUSION OF ORAL BY DOCUMENTARY EVIDENCE. 


287 


or more Smiths with the Christian name of John. In tliis case the 
word ‘Thomas’ which is inapplicable to any of the claimants, being 
rejected, the description Jolin Smith remains which is equivocal.” 
In such a case extrinsic evidence of the testator’s intention is admis- 
sible. This is also the law under the Indian Succession Act (X of 
1865) Section 67. 

98 . Evidence may be given to show the meaning 
of illegible or not commonly intelligible characters, 
of foreign, obsolete, technical, local, and provincial 
expressions, of abbreviations'^’ and of words used in 
a peculiar sense. 

Illustration. 

A, a sculptor, agrees to sell to B ‘ all my mods,’ A has both 
models and modelling tools. Evidence may be given to show 
which he meant to sell. 

(1) Evidence is admissible to explain technical expressions, — When 
an expression used in a document has a technical meaning, parol 
evidence may be given to show that it is used in its technical and not 
in its ordinary meaning in common parlance, although it may be 
perfectly clear and unambiguous in itself. So, when the lessee of a 
mine coven xnted to get the whole of the mine “ not deeper than the 
level of the mine at a x> orbicular point” parol evidence was admitted 
to show that amongst miners “level” had a technical meaning differ- 
ent from the ordinary signidcation of horizontal line; (Uaijton v. 
Greg son, 5 A. & E., 302. 

So, in a memorandum about a horse race, evidence was admitted 
to show that tlie words “ across country” meant that the riders were 
to jump the obst roles and nob go through gates; Evans v. Pratt, 
3 M. k a., 759. 

So, parol evidence has been admitted to show that by usage of the 
hop-trade “ten pockets of Kent hops at £5,” means at £5 per cwt. ; 
Hjncer v. Cooper, 1 Q. B., 421; that “months” in a charterparty 
means “calendar months, Jolly v. Young, 1 Esp., 186;” and that 
“ days” in a bill of lading means “ working days ; Cochran v. Besherg, 
3 Esp., 121 and in the same way special technical meanings have 
been proved in the case of the i)hrases “ duly honored,” as to a bill ; 
Lucas V. Groning, 7 Taunt., 164; “in turn to deliver” in a charter- 
party; Eoherfson v, Jachson, 2 Com. B., 412; “weekly accounts” as 
inoaning, in a certain trade, accounts of particular work only; Myers 
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V. Sarli 30 L. J., Q. B., 9 ; a “ bale of cotton” as meaning a bag” in 
the Alexandrian Trade, and a compressed bale in the Calcutta trade ; 
Taylor v. Briyr/s^ 2 C. Ac P., 525. So, where in a lease as to a rabbit 
warren, the lessee, covenanted to leave 10,000 rabbits at the expiration 
of the lease, evidence was admitted to show that according to local 
usage 1,000 meant 1,200 when applied to rabbits ; Smith v. 

3 B. & Ad., 728. See further an alphabetical list of expressions inter- 
preted on this principle in Taylor § 1162 note. 

Evidence of former transactions between the same parties cm be 
received for the purpose of explaining the meaning of tlic terms nsel 
in their written contract; Bounir v. Gafliff, 11 C. A E., 45. 

(2) Or words used in a peculiar sense. — Thus evidence was admitted 
to show the meaning of the letters P. P., at the end of a bet, 

Play or Pay, that is to say, run the match or pay the bet ; (Taint roe 
V. Hittcliinhon, 10 M. A W., 85. And, so, wliere a legro.v was leffc to 

Mrs. G,,” evidence was adin’tted to sho^v that the testator was in 
the habit of calling a certain person “ ^Irs. G.” and she was allowed 
to take under the initial. 

So where a grant of land was dated “ 26 Falgoon in the year 16,” 
it was held that the meaning of these words might be shown by 
reference to another deed signed by the same officer from which it 
appeared that ‘'the year 87” infant ‘‘the 37 th vear of the Rajah of 
P.” and corresponded with 1183 B. S. ; Eg id fable Ooal Company x. 
Giinesh Olninder Banerjee, 9 Cal., 276. 

Who may ghe 99. Persoiis who aiT not parties to a document, 

evidence of n . , , * • • j j 

agreement OF tlieir repreKeiitatives 111 interest, may give evi- 
ordoomiS^ deuce of any facts tending' to show a contempo- 
raneous agreement varying the terms of the docu- 
ment. 

Ilhistralion. 

A and B make a contract in writing that B shall sell A 
certain cotton, to be paid for on delivery. At the same time 
they make an oral agreement that three months’ credit shall be 
given to A. This could not bo shown as between xA and B, but 
it might be shown by C if it affected his interests 

Meaning of “ varying.” — Doubts have been expressed whether under 
this section, the right conferred on persons, other than the parties to 
a document or tlieir represent \tives, of giving evidence of a contem- 
poraneous oral agreement ‘‘ varying” the document, must not be 
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understood as restricted to ‘ \ar\m"’ in coiitradistiiiction to contra- 
dicting, adding to or subtracting Iroiu” its term-. Tlicro is no reason. 
howe\er. to suppose that an,\ such di'^tinction, is certainh 

unknown to English la%\, uas intended. The word **^ar\ing” was no 
doubt emplo\ed as embracing coiiti adiction*>, additions and bubtrac- 
tions. 


100 . Nothing in this chapter contained shall be Sa\ingot 

^ ^ ^ . pro^ ibions oi 

taken to affect any of the provisions of the Indian indUn suc 

* . cession Act 

Snccession Act (X of hSGo) as the construction oi i^ntingto 


Note. 

These are contained in Chapter XT : Act XX F of 1 k 70 extends parts 
of Act X ol 1865 and of Ch ipUr Xf, Sections 01 — 77 and St ct ions 8*2. 
83, 85, 88—103 inela4\e, to the wWl^ oi Hindus, Jamas. Sikhs and 
Buddhists in Lower Beng.il and the towns ot Madras and Bombay. 
Tt is, therefore, onl\ to wills other than tliese and to instruments 
other than wills th«it the provisions of the pi'eseut cliapt^r apply. 


37 
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PRODUCTION AND EFFECT OF EVIDENCE. 


CHAPTER YII. 

OF THE BTJEDBN OF PROOF. 

101 . Whoever desires any Court to give Judg- 
ment as to any legal right or liability dependent on 
the existence of facts which he asserts, must prove 
that those facts exist. 

When a person is bound to prove the existence of 
any fact, it is said that the burden of proof lies on 
that person. 

Illustrations, 

(a) A desires a Courti to give judgment that B shall be 
punished for a crime which A says B has committed. 

A must prove that B has committed the crime. 

(h) A desires a Court to give jitdgment that he is entitled 
to certain land in the possession of B by reason of facts which 
he asserts and which B denies to be true. 

A must prove the existence of those facts. 

Burden of proof. — This and the other sections of this chapter deal 
with a topic of the utmost importance in judicial proceedings, viz,, 
what are the facts which, on the face of the proceedings, the Court 
will assume until the contrary be shown. This raises the whole 
question of presumptions, and presumptions range in cogency from 
those which are imperative directions of the law to draw certain con- 
clusions, irrespective of the Judge’s own opinion of the matter, (as 
€,g., the conclusive presumptions in favor of legitimacy in Section 
112,) to those which are mere inferences, permitted by the law, if, in 
the circumstances of the case, the Court thinlfs fit to draw them, (as 
e,g,, the presumptions mentioned in Section 114.) Section 114 may, 
in fact, be said to indicate the point at which the Act, which has been 
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hitherto guiding? the Tudi^e’s steps in the discovery of the truth. lea\es 
him to do the best he can by liimself. It has prescribed the material 
on whiclp and on which alone, the conclusion is to be based : it has 
show'll how' that material i.s to be brought to the Judge’s mind and it 
has laid dowui in the earlier sections of this chapter some restrictions 
as to the use to be made of that material. The fiist four sections of 
the chapter enact the general English rule as to the burden of proof ; 

Section 108 is merely an amplification of Section 101, and Section 102 
supplies a test, frequently applied in the English cases, for the purpose 
of ascertaining on whom the burden of proof lies. Sections 105 — 110 
lay dowui certain special rules casting the burden of proof on parti- 
cular persons : Sections 111 and 112 provide for two cases in which, 
under particular circumstances, not only the burden of proof of a 
fact removed from one party, but the other party is not allow'ed to 
disprove it, the fact being deemed by the la'w to be conclusively 
l^roved. Section 114 concludes the subject by a general authorixation 
to draw reasonable inferences. 

102 . The burden of proof in a suit or proceed- ouwhom 
ing lies on that person who would fail if no evidence pJoonle^ 
at all were given on either side. 

llliisirations. 

{a) k sues B for land of which B is in possession, and 
which, as A asserts, was left to A by the will of C, B’s father. 

If no evidence were given on either side, B would be entitled 
to retain his possession. 

Therefore the burden of proof is on A 

(&) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was 
obtained by fraud, which A denies. 

If no evidence were given on either side, A would succeed, 
as the bond is not disputed and the fraud is not proved 

Therefore the burden of proof is on B 

JNIote. 

On whom burden of proof lies.— The test provided by the section 
was suggested by Aldersoii, B., in v. Hughes^ 1 M, & H., 464, 

and has been repeatelly made use of subsequently in the English 
Courts. Thus, where execution of a deed is admitted, but defendant 
denies having received consideration, the burden of disproving such 
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receipt lies on the defendant; Sio(tr(\nutiy<ir v. Saniu Atya)\ 1 M. 

H. C. B., 447. So, also, where, in a snmmavy proceeding between 
I)ersons claiming to be coheirs, a defendant had been adjudged a 
coheir, the burden of x>roYing his illegitimacy lies on the plaintiff’s 
coheirs; A^sliruJ'ood Dowlali Hi/drr Hossain Khan, 11 Moore’s 

I. A., 94, at page 108. So, again, where a ryot digs a tank on his land- 
lord’s ground, the burden of proving a customary or other right to do 
so lies on the ryot; Tarlni (Jliantn Bose v. Dehnarayan Mistri, 
8 B L. B., App., 69. 

In an action brought to recover proi^erty which had belonged to a 
judgment-debtor and was attached by the defendant, the 
alleged that the property was bought by her before the decree for 
attachment was made. The application to remove the attachment 
had failed and so plaintiff* brought the action alleging the sale. It was 
held that it was not incumbent on the defendant to prove the sale 
fictitious but that plaintiff must prove it genuine ; Gouind Atntatani 
V. Santai, 1. L. B., 12 Bom. 270. 

So, where a Zemindar sues for a declaration that certain lands 
within his Zemindari, held by the defendant are rent-paying, and it is 
shown that other lands held within the Zemindari by the defendants, 
and not distinguishable as a holding from those in suife, are 

rent-paying, the defendant must gBe ^.^rinid facie proof that some of 
the lands in suit are rent-free before he can call upon the Zemindar to 
prove that all or any of them are rent -paying ; Mir Akhar Aliv, 
Bliya JOal J7ia, 7 Cal., 497. 

But where a Zemindar sues to resume or assess lands, held under 
a rent free title, which he alleges to be invalid, and the defendant 
either is not a tenant of his for other laiids, or, being a tenant, holds 
•elands in a separate parcel or otherwise in such a maimer as to bo 
distinct from the lands in suit, the burden of showing the lands to be 
rent-paying lies on the Zemindar, 7 CaL, 502. All lands within a 
zemindary must be considered as part of tho zemindary, and persons 
wishing to separate their lands from those of the zemindary must 
prove their title to do so ; Wise v. Bhoohwn Moyee Dehia ; 8 W. B. 
P. C. 5. 

Although, at the time when a deed of sale, contaming an acknow- 
ledgment of payment, is written, payment is not made, it may become 
an acknowledgment afterwards, Le,, when the deed is handed over ; 
Nawah Syud Allee Shah v. Mussamut Anianee Begum, 19, W. B., 
Civil Bulings, 149, 

Shifting of burden of proof, — Sir James Stephen adds {Dig., $ 95) 
** As the proceeding goes on, the burden of proof may be shifted from 
the party, on whom it rested at first, by his j)ro\ ing facts which raise 
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a presumption in his favoi*/' Thus at any moment throughout the 
case, the proof of some tact by one party may throw upon the opposite 
party the burden of disproving some inference, uhich the proved tact, 
prim a facie, suggests. See Tatam Hadai\ ^lo Ih 1)., 34r>. But 
where in an action for reco^er^ of land the defendant pleaded tliat 
the plaintiff purchased henami it was held that the biu den of proof 
nevertlieless lay on tlie plaintiff* to establisli a prima facie case ; 

Huri Bain v. Baj (''oouiar Opadliya, L L. Ih, H CaL, 759. 

Burden of proof in ejectment.— In ejectment suits the burden of 
proof is on the plaintiff to show possession and dispossession witliin 
12 years ; Maluirajali Kooivnr \ . Baboo Kaad L all Bing, 8 "Moore’s 
I. 'A., 199; Beer Chiinder Zohratj \,l}(ptitif Commishioiicr of BhiiU 
looah, Id \Y. li., P. C., 23. A doubt was east on this rule by the 
ruling of the Privy Council in BaetJien (rorind Bog v. Jnghs, 7 F. L. 

Pi., CaL, 364, -whore, title being showm, the burden ^v'as throwui on 
the defendant. It lias been held, howe-ser. that this ruling had 
reference to the special character of the lands in suit, w^hich had 
been recovered after diluvium, and is not to be accepted as altering 
the settled rule of law in ordinary cases; Calhj ('hand Lahoo 
Secretary of State for India, I. L. 11., 7 CaL, 225, and Mano Mohun 
Ghose Y. Mothara Moliun Bog, I. L, 11., 7 Cal., 725. Moro Veeai v. 

Bam Vhundra Demi, I. L. IL, 6 Bom., 510. 

103 . The burden of proof as to any particular Burden of 
fact lies ou that person who wishes the Court to be- plrtLXr’ 
lieve in its existence, unless it is provided by any 
law that the proof of that fact shall lie ou any par- 
ticular person. 

Illustration, 

(a) A prosecutes B for theft, and wishes the Court to believe 
that B admitted the theft to C. A must prove tlie admission. 

B wishes the Court to believe that, at the time in question, he 
was elsewhere. He must prove it. 

N'o'te. 

Person TSfishing the Court to believe a fact, must prove it,— 

This is another Avay of stating the nile laid down in (Section 101. 

There are, however, a large number of cases in which the law, on 
grounds of policy, throws the burden of proof on particular persons. 

One large class of these is w’here the burden of proving authoiity, 
co 3 i^nt or lawful^ excuse is throwni upon persons, against whom the 
facts of the case raise a reasonable suspicion. Thus in England, a 
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person indicted for being fonnd at niglit in possession of an imple- 
ment of house-breaking, or for having in his possession coining 
tools or forged dies or other materials for the commission of crime, 
is bound to protect liimaclf by showing some lawful excuse or 
authority* Tatjhi § 372, note 2. Bo under Section 105 of the present 
Act the burden of pro\ing any circumstance, bringing the case within 
any general or special exception, is thrown upon the accused, 

So also the Criminal Tribe’s Act, 1871, Section 9, throws upon 
the member of a “ Criminal Tribe” the burden of proving ‘ a law- 
ful excuse’ in certain cases. 

Proof by collateral heir. — A plaintiff, who claims as a collateral 
heir, must prove his title through the common ancestor in all its 
stages, and, accordingly, must show who the common ancestor was ; 
Kedarnaih Ghose v. Protar Chuvder Doss^ I. L. R., 6 CaL, 629. 

Burden of Proof in case of Deeds.— When the genuineness of a 
deed, on which the plaintiff sues, is put in issue, the burden lies on 
the plaintiff of proving, not oxily the executon, but the bonajides of 
the deed ; Brajeswaree Peshakar v. Bu^dharaddi and another^ I. L. R., 
6 Cal., 268. 

The i)ai'ty who seeks to show that his deed had a different effect 
from that which it purports to have, must, of course, prove that 
this is so. Thus where property is purchased in the name of a be- 
naanidar, and all the insignia of property are placed in his hands, 
and the true owner wants to get rid of the effect of an alienation by 
I the benamidar, the onus lies on him to show that (1) the alienation 
I was made without his acquiescence, and (2) that the purchaser took 
' with notice of that fact; Bhwgwan Boss v. TJjooooh Singh, 10 W. 
E,, (Civil Rulings), 185. 

Where a plaintiff claims land as purchaser in good faith from a 
benamidar, who has been registered as owner and who by tlie act 
of the true owners had been allowed to become the apparent owner, 
the burden lies upon him; Biotio Sing v. Bajrang Sing and others, 
13 Cal., 280. 

Altered documents.— As to the burden of proof respecting the genu- 
ineness of an altered document, see note to Section 62. The burden 
of showing that an alteration, which appears on the face of a bill, 
was made under such circumstances as not to vitiate it lies on the 
plaintiff; Bylcs on Bills, (15th ed.,) p. 339. 

Unstamped Documents.— The burden of proving an instrument to 
be unstamped lies, in the first instance, on the part> wbo objects 
to its production on the ground that it is unstamped. Where there is 
no evidence on either side, it will be presumed to have been stamped. 
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Blit when once bati^factory evidence has been c[i\€ii that at a parti- 
cular time the instrument ^^as unstanipecl. theiv* is an end of any 
presumption of law in fa^or of its havini> been stamped, the of 
proof is shified, and the party who relies on the instrument must 
prove it to have been duly stamped; Mai Ine Invest nu nt Company 
V. Haviside, L. B., o H. L., 024. 

Any instrument upon which an indorsement, as provided by s. 31 
of the Stamp Act T of 1879, has been made, shall be deemed to be 
duly stamped and sliall be receivable in e-sidence accordingly; 3 All.. 
115. 

Attachment of debtor’s person. — Where an application is made for 
attachment of a debtor’s person, the nnns is on the debtor to show 
that ho has no property, not on the creditor to show' that by sending 
the debtor to prison some satisfaction of the debt would be obtained : 
8eto7i V. Bijolin^ 8 B. L. B., 255. 

Compromise. — The onus of show’ing that a compromise has been 
fraudulently obtained by intimidation and false representation, rests 
upon those who seek to impeach the \alidity of their own deed; 
Bajunder Narain liae v. Bijai (hvlnd Siny, 2 Moore’s I. A., 181. 

Presumption in favor of defendant. — ^Where a plaintiff fails to make 
out his case, the presumption ^vill be in favor of the defendant ; thus, 
e» g., in an action for money lent, the only evidence w^as that plaintiff 
handed defendant a bank note, the amount of w'bich did not appear. 
The Jury was directed to presume the note to have been one for £5y 
that being the smallest in circulation: Laiofoji v. Sweeney, 8 Jur., 
964, 

104 . The burden of proving any fact necessary 
to be proved in order to enable any person to give 
evidence of any other fact is on the person who 
wishes to give such evidence. 

lUiatratioiis. 

(a) A wishes to prove a dying declaration by B. A must 
prove B’s death. 

(h) A wishes to prove, by secondary evidence, the contents 
of a lost document. 

A must prove that the document has been lost. 

By Section 136 the Court may, if it is satisfied with the under- 
taking of the party proposing to prove a fact, allow such fact to be 
proved previous to proving the fact necessary to render it admissible. 


Burden of 
proving iact 
to be proved 
to make evi- 
dence admis- 
sible. 
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105 . When a person is accused of any offence, 
the burden of proving the existence of circumstances 
bringing the case within any of the G-eneral Excep- 
tions in the Indian Penal Code, or within any 
special exception or proviso contained in any other 
part of the same Code, or in any law defining the 
offence, is upon him, and the Court shall presume 
the absence of such circumstances. 

Ill list) ations, 

(a) A, aceiised of murder, alleges that, liy reason of un- 
‘^.oundness ot mind, he did not know the nature ol the act. 

The hurden of proof is on A. 

(/;) A, accused of murder, alleges that, by grave and sudden 
provocation, he deprived of the power of seif -control. 

The burden of proof is on A. 

(c) Section three hundred and twenty-five of the Indian 
Penal Code provides that whoever, except in the case provided 
for by seciion three hundred and thirty-five, voluntarily causes 
giievous hurt, shall be subject to certain punishments. 

A is charged with voluntarily causing gidevous hurt under 
section three hundred and twenty-five. 

The burden of piming the circumstances bringing the case 
under section three hundred and thirty-five lies on A. 

INo-te. 

Burden of proving an exception. — This is one ol the laws, referred 
to ill Section 103, providing that proof of certain facts sliall lie on a 
particular person. It has a most important bearing on criminal 
pleadings and evidence, inasmuch as it relieves the prosecution from 
the nece&sit.v of averring or proving the absence of circumstances 
which might constitute a general or special exception under the Penal 
Code or other Criminal Law. Under the Criminal Procedure Code of 
1861 it was necessaiy, in a charge upon a section of the Penal Code 
containing special exceptions, to aver the absence of any such excep- 
tion. This necessity no longer exists in regard either to special or 
general exceptions ; In re Hhibo J^rosad Pandnh, I. L. B., 4 Cal., 124. 

With regard to the general question of erimmality, it must be re- 
membered that there is a ]>resumption in favor of innocence, and that 
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the burden lies on am one who, either in a Criminal or C’i\ii J’mceed- 
ing, asserts that a (Time or wroiit^ini act or other ilkeaht^ has been 
eonnnitttid, topio\e liis as^CLtion; Stt ph. ^ f)4. Tims wheie A 

sues 11 on a policy of lire Insuiance and 11 pleads that A burnt down 
the house on purpose; B iiinst pro\e his plea with all the uoiiiplete- 
ness of a ciuninal trill. So, ajiain, in an action foi lo idinj^ intiam 
niable material on board shi]) without notice, the plaliititt must pro\e 
the absence of notice. 

106 . AVheii any fact is especially within the 
knowledg’e of any person, the hniahai of proving' 
that fact is npon him. 

Tlhistititian^ 

(a) When a pm’son does nu .n*! with soino imenliou other 
than ilnit wiiicli the cdiaractei and circumstances of tln‘ act 
sujijijest, the burden oi proving that iiiteniion is upon him. 

( h) A IS charged with travelling on a railway without a ticket. 
The burden of proving that he had a ticket is on him. 

»rote. 

Burden of proving fact specially within knowledge.— ISIr. Taylor 
mentions, as an oxeoption to tlio rule that the bniden of proof lies on 
him who substantially asserts the attuinathe of the issue, the rule 
that where the subieet-matter ot the allegation lies peculiarly within 
the knowledge of one of the parties, that party must prove it, w’hether 
it be of an atftrniative or a negati% e character, and even though there 
be a presnmx^tion of law’ in hi^i fa^ol^" — TayL, ^ fl76 a. But the xn*e- 
sent section will not, it is submitted, relieve the x>laintift' from the 
necessity of making out his case, unless the fact in question be so 
especially within the defendant’s knowledge that he alone can be 
expected to know’ about it. Thus, in (hiillutr Han ^ , Kali Kant lioif, 
3 B. L. B., 161, w’here A sued to n cover land of JB, and B admitted 
that the tenure of certain lands, w’hich he formerly held, had passed 
to the plaintiffs, but denied that the particular land in question formed 
part of the tenure, 3\rarkh;s, J., held that the burden of pro\ing that 
the lands in question did form x^art of the tenure w’as on the plaintiff. 
The learned Judge, in considering the English cases on the subject, 
expresses an oxnnion that Mr. Tailor’s statement of the law 347) is 
scarcely borne ont by the decisions ; and he quotes a rrrling of Lord 
Denman, C. J., in srrxoport of his oxrinion; Hoe v. Whifeltend^ 8 A, ite 
Fi., 571. In that case x'>iaintiff alleged that the defendant had hired a 
house from him and had covenanted to keej) the lioiise insured, and 
38 
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the ihsuiLL ci jiiorl t tl } l i3_,hti\ icis Ud 11 J? \ 
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107. When tbt (juestiou is wiutliei a mau is hmieu t 
ali\t 01 dead, and it is shown tlnit liewasalne Sit son 
withm tliut> >cais the Imideii oi piuMii», that lie beci 'll \e 
IS dead is on the poison who attiiins it 


ISTotie* 

Presumptions of death m Hindu and Mahomedan law Ihc H i dii 
1 1\\ pics uued the de tl t i eison t \ 1 cm n il i ^ si ii 1 e 1 1 
toi 12 \c ns 01 it Ltii les Ijvtiis tic Alilom 1 ui 1 \\ p iiiitl 
the dt ith ot i missing pcison mnet^ \( us dtei Ins though he 

hid been seen list ^vlthln > >e iis 11 ese inks le n w snpeiseded 

108. rPioMdfcd that] w lion the question is w he- luudwi i 
thei i man is alne oi do id and it is pio\td that he "ri!^‘hu 
has not lieeii heaid ot toi se^ell }oais !)> those \\ho bc'enhlMao 
would iiatuialh ha^e heiid of him it he had been “ 
ali've, the buiden ol pioMiig that he is alne is on 
the peibon who atfaiins it 

Note. 

Presumption of death fiom lapse of time — In 1 tn i hi fits 
Jji&licdiai bingJi I J 1\ 1 Ul )j the ie\eisiontis next ittei lanlvi 
Edi to tho estate ol Siliv, ku deet ised sue I to bet isuk ui ilu nition 
ol Saii.^ Hai s estate ihectin., then ie\eisionai\ ii^ht nude b\ his 
\vidow J tnkj 1 'll In d not l)ceu he ml it toi 6 oi 9 \ e u s md theie w is 
no pi oof of Ins benig, alive llie i ulll cneh ol the kllilubid Higli 
C ouii held tint his death lui^ht lie pitsmncd iiuki tins section loi 
the pmposts of tin suit, Itlieiigh iii i suit toi tlic pu poses ot ad 
luinibteiing the estate th( Conit iin^ht have to ijipl^ the Jlniclu luv 
of succession picbciibed vvlieu i ptison is missing and not dead 
AMieic i jiexson piesumcd to be do id horn not h iving been he iid of 
toi 7 \e ns is a logitee undei the will ef a peisoii dvin^, within 7 
}eai& aftei his disappeaxance the buiden is upon hib lepiesentatne 
as aganibt the icbiduaiv legatee undei the will to piove that he 
biuvivtd the testitoi In u L uc liiut'i L R 11 Eq 2S6 
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ailiimed on appeal, L. li., 6 Oh., o56 ; In rc Vkeneb, Tntsts, L. R., 5 
Cli., 139 ; In re Gire)i'i> Betilemeni^ L. R., 11 Eq., Bee also 

Dliondo Bhilajl irunebh BliikajLi 1. L. R., 11 Bom., 433. 

No presumption as to time of death. — ‘‘Where an.\ person has to 
pro\e the fad of death, he pro\es it h} presniuption of law from the 
lapse of time, but when he lias to pro^e the tune of death, he must 
pro\ e it affirmatively, for there is no presumption that the death took 
place at any time in that seven years,” Ber Sir W. ]\[. James, L. J., 
In ye Lcives' Tnibh, L. R., 6 Oh., 357. Boo v. Nepean^ 5 B. k Ad., 
86; 2 M. & W., 894. Bee too Blianih Nath v. (roJnnd I. L. 

R., 8 x\ll., 614. Bee the question considered in in ve Bhenc's v. Trmt^ 
L. K., 5 C. A., 139 ; and Frudeniial Anhii ranee (Jonipanij v. Bdntonds, 
L. R., 2 App. Cas., 487. The burden of pro\iug that a person died at 
any particular tune lies on the i^erson who asserts that he did so die ; 
In re Bliodcfi, Bhodes v. liliodcs, 35 Ch. 1)., 586. 

The words ‘ provided that’ were added by Act XYIII of 1872. 

Burden of 109 . When the question is whether persons are 
• partleTsWp, partners, landlordaud tenant, or principal and agent, 

agency*. and it has been shown that they have been acting 
as sirch, the burden of proving that they do not 
stand, or have ceased to stand, to each other in those 
relationships respectively, is on the person who 
afi&rms it. 

ISfote* 

This section merely applies to three common and important rela- 
tionships, — partnershii), landlord and tenant, and xirincipal and agent 
— the general presumption based on the coutinuanco of human affairs 
in tJic state in which they are once sliowm to be. AVhen, therefore, 
the existence of a relationship or state of things is once proved, the 
law presumes that it continue.^ till the contrary is sliown or some 
other presumption arises. On this principle it has been held in 
England that where a custom was found to liavo existed up to 1089, it 
must, in absence of an> evidence of its discoutinuance, be presumed 
to exist in 1840. On the same grounds a partnership showm to have 
existed m 1816 was presumed, in the absence of evidence to the 
contrary, to be in existence in 1838, The same presumption in favor 
of the continuance of a state of things, once shown to exist, is of 
general application. Thus, where the defendants had held under a 
private partition of lands for 40 years, it was held that the burden lay 
on the plaintiffs, wliu sued on a bufewara effected by the Collector in 
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the abbence of the defendantb. to shou that the private partition had 
terminated; OhJiotj Uhtint f'lrlm Hari Xafh lioy, 9 Cal., bl. 
The rule holds ,^ood in an\ case w h(‘ve a continuous cour^(‘ ma^ be 
presumed. For instance, w here a man on sc\ eral oc(*asions authon/.ed 
his mistress to order goods for him on credit, it held that the 
tradesman from whom tlie\ uerc ordered uas ]ustitied, in the absence 
of notice, in assnming that the authorixation continued. The contract 
Act, 1872, contains special pro\isious 208 A 2G4, as to the mode in 
which the termination of the agenc\ or partnership must be notified 
to x'iet’fe’Ons who know of the relationsliip. On the same principle, 
where a partnership or tenanc,^ continues after the expiry of the 
origmal period, it is presumed that the same terms and conditions as 
before govern it ; I}nUan Contract Art, Sec 256. 



is owner of an}'tliiiig of whicli he is shown to be in om^ei-thip. 
possession, the burden of proving that he is not the 
owner is on the person who ahinns that he is not 
the owner. 


Ownership presumed from possess! on. —This section embodies the 
familiar principle that, as men generally own the property of which 
they are in possession, the burden of proof lies upon the person who 
asserts that this is not so in any pai*ticiilar instance. On this gi-ound 
it is held that in an action of ejectment, the plaintiff must succeed b\ 
the strength of his own title not by the infirmity of the defendant’s. 
Tlie same rule applies as w^eU to mo\ eable as immoveable property. 
Tims, for instance, the person in possession of a slnj^i may, in an 
action on a policy of assurance effected upon her, rely on the mere 
fact of possession withoiib tlie aid of documentary proof, unless con- 
trary evidence be adduced by the other party. — 7., 12fl. So a 

finder or bailee of goods may sue for wrongful retainer. 

Mere forcible possession of a wrongdoer is insufficient to shift the 
burden of proof.— -The ])Oss^sion, in order to fall under this section, 
must be shown to be something more than the mere \iolont seizure 
and occupation by a w'rongdoer. A man cannot walk into another 
man’s house, turn him violently out, and then tlirow upon him the 
burden of proving himself the owmer. On the same principle it has 
been held that mere possession as a trespasser is not sufficient to 
entitle a plaintiff to recover in a possessory suit brought under Section 
15 of Act XIY of 1859 now replaced by Section 19 of the Specific 
Belief Act I of 1877. There must be in the plaintiff Juridical, a^s 
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oppostid to mere physical, possession; Dddahhdi Kamdds v. The 
SHh^OGlieetor of Bmavh. 7 Bom. H. C. B., (A. C. J.) 82, see also 
v. Cromhi. 18 W. K.. Criminal Rulings 11, in which 
Coucli. C.J.. discusses the ineauing of the word ‘‘ possession as used 
m Section .>30 of the Code of Criminal Procedure, and quotes Bomat's 
Civil kw, Section 221*2, in support of his view that it must he taken 
to ineiude. not only actual manual possession, but the possession of a 
master by his servant, of a landlord by Ins immediate tenant, of the 
person who has the propeitiy of the land by the usufructuary. When, 
therefore, the plamtiit* shows that he was in possession in any of these 
v/ays. and his possession was illegally interfered with by the defendant, 
tlte burden is shifted upon the defendant of making out his title. 

Bights arising from possession. — The presumption arising from pos- 
session has bec3n recognized by tlie Indian Legislature both in cviminal 
and civil pioceedings. A person, dispossesed of iiiuiioveable property 
oilier wise than by due course of law may, under the Criminal Proce- 
dure Code, Section dJiO, claim, on tiie mere strength of his .possession 
and iiTespective of the question of title, to be reinstated; and by Sec- 
tion 0 of the Specihe Heiicf Act, I of 1877, it is provided that, if any 
person has been dispossessed of immoveable property otherwise than 
bs’ due course of law. he will, in a suit to recover possession, be entitled 
to a decree for possession, notwithstanding any other title that may be 
sot up. 8uch a suit must be brought within six months and does not 
bar other proceedings to establish the title. Where an order under 
either of these proceedings has been passed, and a regular suit is 
brought against the person placed in possession, the whole burden of 
proof will, of course, lie on the plaintiff. 

m 

Mere possession not sufficient proof of title, except in possessory 
suits, to dispossess person in possession. — A plaintiff^ wiio is unable to 
make out a title to land, will not be entitled to recover on the ground 
of presioiis possession merely, except in a suit under Section 9 of the 
Specific Relief Act, I of 1877, brought within d months from the time 
of dispossession; Wuc v. AmiiTHnesm. Khatooit, L. R., 7 I. A., 81. 
This case was cited in Dehi Churti Boido v, Is^ur Chunder Manjee, 
I. B., 9 CaL, 39, as authoritativeh' laying down that mere anterior 
possession is not sufficient proof of possession to dispossess a person 
in possession. The mere fact of the plaintiff having been in possession 
within twelve years was held not to shift tlie burden of proof of title 
from him to the defendant. . So also in Ertam Homin v. Bam 
1. L. E., 9 Cal., 180, in a suit for land from which the pkintiff* alleged 
that he bad been dispossessed by the defendant within twelve years 
prior to the suit, it tvas held that mere proof of possession was not 
enough to shift the onus of iwof from the plaintiff to the defendant. 
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The ruling of Morris, J., to a contrary effect in Katva Manjee v. KJmva^ 
NussiOi 5 C. L. E., 278 and other cases, are overruled by these decisions. 
The same view was taken by the Fall Bench in Mahomed AU Khan 
V. Kliaja Abdul Ghumiy^ I. L. E., 9 Cal., 744, see too Purmeshur 
Chowdhnj v. Brvjo Lall Chowdlmj, I. L, E., 17 Cal., 256. A different 
view’ seems to prevail in Bombay ; where it W’as held that w’hen a 
dispossessed party proceeds under section 230 of the Code of Civil 
Procedure to vindicate the possession of w’hich he has been deprived 
he may rest his right to recover on his possession, and shift the burden 
of proof on to the decree iiolder; Pern raj Blia vaniro.m y. Naraijan 
Shivaram Khisfi, E., 6 Bom., 215, see too Krishnarav Yashvant 
V. Vafihiidev Apaji Gliotikar. I. L. E., 8 Bom., 371. As to the effect 
of possession in the Allahabad Court, see Laclilio v. Har Saliai^ I. L. 
E., 12 Alb, 46, where it was lield that possession for thirty or forty 
years even though followed by dispossession, gave the dispossessed 
plaintiff* a right to call on the defendant to prove his ease. 

Where defendants proved that they had been in possession for a 
great number of years, it was held that the burden of proving that 
they w'ere in under a special tenancy lay upon the plaintiff* w’ho alleged 
it ; JDauIata v. Sakkaram Gangadliar, L L. E., 14 Bom., 392. See 
too Batan Kuar v. Jiwan Singh, I. L. B., 1 All., 194, where in a 
dispute as to wdiether the plaintiff’s ancestor had mortgaged or sold 
the land in dispute the burden of proving all his case w^'as throw’n on 
him; and Valoji Kristnan Gopalar v. Maya rid Chetti, I. L. E», 1 
AU., 194. ' 

In actions for the recovery of land it has been held that there is a 
clear distinction as to the onus of proof betw’een the case where a 
plaintiff’ sues for possession 03i redemption of a mortgage, and the 
ease w’here the defendant sets up a case of tw’elve years adverse 
possession — in the first ease the onus is on the plaintiff; in the second 
ease on the defendant; Pannanand Misrx. Sahib AU, I, L. E., 11 
AU,, 438; and ^ Sacliho v. Har Sahai, I. L. E., mpm. 

Evidence to prove ownership and presumption of continued pos- 
session. — As to evidence necessary to show ownership and the circum- 
stances in which continned possession w’ill be presumed, see Mahomed 
AU Khan v. Khaja Ahdiil Ghunny, I. L. E., 9 Cab, 744, and note to 
Sec. 114. 

Title by possession. — ^Where A’s title and possession, at some time, 
are proved, and B has subsequently taken possession, the burden of 
proving that B’s possession has been long enough to bar A, lies on B. 
(Scmble aliter where A’s previous possession is not proved) ; CalU 
(11mm Sahoo v. Secy, of State, I, L. B,, 6 Cal,, 733. 
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latter was bonnd strictly to prove that the transaction was a honajide 
one and fnlly understood bv the lady, 

111 Mannn Sisufh v. Vmadaf FnmU, I. L. E., 12 to 

set aside a deed of prift, it was shown that the defendant was the 
or Spiritual adviser of tiie plaintiff and that the only reason for the'^ 
pift was the pood of the plaintiff's soul and because he had beeff^“ 
affected !w the reading of a holy book. It was held that as soon as 
the plaintiff had slio’^'n his relationship the onus of proving the trans- 
action honest lay on the defendant. 

The principles governing this subject were much discussed in in re 
Eaitdi' ; Gmii wWiVi'nn^ L. Ih, 16 Eq.. 577. The matter in 
di.',put:e was the validity of an agreement made between T. \Y., and 
E. B. ]).. who were co-executors. T. W., wlio had received all the 
assets, agreed, in consideration of X‘700, part of a legacy of XT, 000, 
which luid been left to E. D, B., his ca-exeeutor. whose life he knew 
was a bad one, to grant him an annuity. For the defendant, it was 
contended that E. Ib B. and T, W., were dealing with each other on 
equal terms ; and the fonner was not in the hands of the latter and 
that tliere was no fiduciary relation at all on the part of T. W. The 
Court, however, in giving judgment observed : “ If a trustee purchases 
from a, he takes upon himself the onus of proving the 

fairness of that transaction, and I cannot see that T. Yh was relieved 
from that burden because Ins cesfiri-qi(f4ru.sf was also his co-executor. 

It is quite clear that T. W. had possession of the property during the 
lifetime of the testatrix, and that he had, after her death, the unlimited 
confidence of Ms co-executor. He knew all about the testatrix and 
his co-exeeutOT and the property, and he proved the will ; and there 
is nothing in tlie case to induce me to hold that he could purchase 
from the legatee without taking upon liuuself the onus of establish- 
ing that the transaction was a fair one. The onus was not shifted by 
the fact that there was an agreement. In all these cases there are 
agi’ceinoaiis. Then comes the question, has T. W. sufficiently showui 
that the transaction was a hona fide one ? In my opinion it was 
fundamentally an unfair one. He purchased at an undervalue from a 
person who. he knew, was not able to protect himself, for at times he 
was incompetent, and whose life was a bad one. I therefore hold 
that the agreement is invalid ; and that the money, if no arrangement 
be come to, must be paid into Court.” 

It is on the principle of this section that a puych,ah^.e..by an execu- 
tor or administrator under the Indian Succession Act, of any of the 
property of the deceased is voidable at the instance of any other 
person Interested in the property sold ; Section 270. 

For examples of what the Law ^vould regard as indication of m-ala 
see Contract Act, §§ 14 — 17. 
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112 . The fact that any person was born during Birth during 
the continuance of a valid marriage between his duSvt^proof 
mother and any man, or within two hundred and 
eighty days after its dissolution, the mother remain- 
ing unmarried, shall be conclusive proof that he is 
the legitimate son of that man, iinless it can be 
shown that the parties to the marriage had no 
access to each other at any time when he could 
have been begotten. 

‘‘Non-access,” must be taken to mean “non-access in a sexual 
sense ” not merely non-residence in the same house : accordingly it 
would be ox:)en to a person wishing to prove the illegitimacy of a child 
to show either that the husband was impotent, or that the husband 
and wife had never met mider such circumstances as vrould admit of 
sexual intercourse. 

According to English law “ when the legitimacy of a child is the 
question in dispute, the testimony of the parents, that they have or 
have not had connexion, has, on the same grounds of decency, 
morality and policy until recent times, been uniformly rejected by the 
judges. This rule has not been superseded and it excludes, not only 
all direct questions respecting access, but all questions which have a 
tendency to prove or disprove that fact, unless they are put with a 
view^ to some different point in the cause; and it applies to the 
depositions of the parents eqiially with their viva voce testimony.” — 

TayL, § 950. See however, 32 & 33 Yic. c. 68, s. 3, and in re Rideout's 
Trusts^ L, R., 10 Eq., 41 ; in re Yearioood's Trusts, L. R., 5 Ch. Div., 

545. See Burnaby v. Baillie, 42 Ch. B., 282. 

In proceedings by a married w'oman for the maintenance of her 
illegitimate children it was held that a wife may he examined to prove 
non-access of her husband during her married life, before independent 
evidence is offered to prove the illegitimacy of her children ; Bomrio 
V. Ingles, I. L. R., 18 Bom., 468. 

Where access is proved, the presumption of legitimacy cannot be 
rebutted. -The present section, however, reproduces the English law, 
so far as regards the rule, observed in English Courts, that where 
access is proved, the presumption of legitimacy cannot be rebutted by 
proof of adultery. The law will not allow a balance of evidence as to 
who was most likely the father of the child ; Banbury Beerage Gase, 

I S. & S., 158. 
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tuiiib m this c\st upon the Inclim r\i<ltno( let of 1S72, Section IIS 
The CTO\einoi ^renei il in Council bmp; piecluded b\ the let 24 1 27 
^ 1 C ( 67 Section 22 h jm diiccth to the so'\cieigrt\ 

01 dominion ct th (io^\no\ci \n\ p ut of its tcintones in Indii oi 
as to the ill( j[i"ince of Liitish subjects coiili not h\ uu Tc«,ishti\e 
let puipoitin^ tD mike \ notihcition in x Ctolo nment Cra tit 
fonclusue eMdence of cession of ttiiitoie exclude enj[uii\ as tD the 
nxtu e ind lawfulness of tint cession The awkw xid txet lemiins 
that the Go\ eminent of Indii ha'^ onx iiious occ isions mxdc cession'- 
of teintoi\ to Nati\e States eithei in exchaneje foi iiioie con^ciii^iith 
situat d teiiitoix oi otheiwisc and its ii^ht to do s hx^ ne\ci been 
doubted The action of P iilnnient will be necessxit to place the 
niattei on a stiicth Ic^ il footing 

114 . The Comt mai piesnme the existence of coiutma% 
an\ fact ^^hlch it thinks hkeh to haie happened, cifsbuccof 
regard being had to the coinmoii course of natnial ’ 

events, human conduct, and public and pm ate busi- 
ness 111 their relation to the facts of the paiticulai 
case 

Illn%batuns 

The Couit max piesimie 

a That i mnn xxho is in possession of stolen goods soon 
aftei the theft is eithei the thiol oi has leconed the goods 
knoxMng them to be stolen, unless he can account fox his 
possebsioii ( 2 

(h) That an iccomplicc is unxxoithx of ciedit unless he is 
Goiioboi ited ill inxteiial paiticulai s 3 ) 

( ) TlicXt X bill of exchange iccepted oi endoised xxas 
accepted oi endoised foi good consideiatiou (4j 

{d Tint a thing oi stite of thingb winch has been bhowu to 
be in cxibtf nee within i peuod shoitei than that within wliicli 
buch things o] state of things usualh cease to exist, is still in 
existence [5) 

ie) That judicial and official acts haxe been legulaiiy pel 
foimed , (6) 

( t ) That the common couise of business has been followed 
m particulai cases , { 7 





rnoi>rc'jn>x and effect of kvidenck. [rr. m. ch. mi. 

»j That evidence which could be and not produced 
would, if protlueed, be unfavourable to the person who withholds 
it; S 

h ) That if a man refuses to au'.wer a question w^hich he is 
not eonipelled to answer by law, the answer, if given, would be 
unfavourable to him : 9, 

, Thai when a document creating an obligation is in the 
b.audn of the (ddimir, die obligation has been discharged : (10) 

r>ni the Court slutu also liave regard to such facts as the 
fouowing, in consideiing wiiether >uch inaxuns do or do not 
appl\ iL* t]‘e partieiiiar case before them : — 

A'- to I UnV ration (Uj—X 4j>op-keeper has in his till a marked 
nipei soon after it wa^ stoieu, and cannot account for its posses- 
sioii ^pecilieahx, but continiulK receiving rupees in the 
course of his business : 

As ii) Illustrition '/>) — A, a poison of the highest character, 

tried for causing a man’s deaili b\ an act of negligence in 
arranging certain niachiuer). !>, a peisoii of equally good 
character %vho also took part in the arrangement, described 
precisely what was dune, and tidmits and explains the common 
carelessness of A and hiuisolf : 

A» to 11 lustration crime is committed by several 

persons. A, B and C, three of tlie criminals, are captured on 
the -^pot tind kepi apart from each other. Each gives an account 
of the crime implicating i), and the accounts coiToborale each 
other in such a manner as to render previous concert highly 
improbable : 

As to Illustration ic) — A, the drawer of a bill of exchange, 
was a man of liusiness. B, the acceptor, w^as a young and 
ignorant pciNon completcl\ under A\ induence ; 

An to lllustiMtiou {(I ) — It is proved that a river ran in a 
certain course five years ago, hut it is known that there have 
been floods since that time which might change its course : 

As to Iliustrulion (e —A judicial act, the regularity of which 
is in question, w’ds x>erformed under exceptional circumstances : 

As to illustration {J \ — The question is, w’hether a letter was 
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received. It is shown to have been posted, hut the usual course 
of the post was interrupted by disturl^ances : 

As to Illustration V/; — A man refuses to produce a document 
'which would bear on a contract of small importance on 'svhich 
he is sued, but which nii^^ht also injure the feelings and reputa- 
tion of his family : 

As to Illustration {h ) — A man refuses to answer a question 
which he is not compelled by la'w to answer, but the answer to 
it might cause lo-.s to him in matters unconnected with the 
matter in relation to which it is asked : 

As to Illustration ( i i — A bond is in possession of the obligor, 
but the circumstances of the case are such that he may have 
stolen it. 

IMTote. 

(1) Presumptions* — “It was a favorite enterprise," observed Sir 
James Stephen at the passing of the Act, on the part of the con- 
“tinental lawyers to trv to frame systems as to the effect of pre- 
“ sumptions, which would spare Judges the trouble of judging of 
“facts for themselves by the light of their own experience and 
“ common sense. A presumption was an aidsificial rule as to the 
“ value and import of a particular proved fact. These presumptions 
“ were almost infinite in number, and 'were arranged in a “ variety of 
“ ways. There were rebuttable presumptions, and presumptions which 
“were irrebuttable, p res innjyt tones ptris, et de jure^ jtrcesumjytiones 

juris and proesutnpfiottcH faett. There was also an infinite variety 
“ of rules for w’eighing evidence : So much in the way of presumption 
“ and so much evidence was full proof: a little less was half full, and 
‘‘ so on. Scraps of tins theory have found their way into English law, 
“ where they produce a very incongruous and unfortunate effect and 
“ give rise to a good deal of needless intricacy.’* The present section 
sweeps away all the technicalities which in English law beset the sub- 
ject, and lays down a simple rule of reasonable inference. Except in 
the case of the presumptions specially pro\idcd in the previous Sections 
79 — 90 and in Chapter VII, it abolishes the presumption so far as it is 
“ an artificial rule as to the value and import of a particular piece of 
evidence," and provides that the Court must, in each instance, draw 
a reasonable inference from all the facts of the case. In illustration 
of the rule a number of the most familiar presumi)tions of the English 
law are given and it is shown in the first half of the Illustrations how’ 
the Court might be justified in following them, and in the second, how- 
other circumstances might justify the Court in setting them aside, In 
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eich ct'-t the Jud"o um^i lel^, not on any arbitrary x*ule, but on his 
own \ie%v of the [uubabi tii*'. nf the ease and he must shift the burden 
(ji p*ooi aeeoidin^dy. lie ma> cUhti* at once draw the inferencej 
wha'U th» ticts ot the i t',e, aceordinu 1o the ordinary course of human 
t \entH, fit ‘it (( f,n i( -,au 4 e>^t, and so throw tiie burden of proof on the 
putv who dt na s th .t nihnnee; or ho iniy. witli reference to some 
wh f oii^ifU u*tioii ..s thffsc' mentioned in the second half of the 
111 s, .t-ruNf i 3 dr.*.w the nhereiice and call lor jiroof of it in 

?1 't u -f ^ h'fiio the ftiMUi wno as'^ert^ it. 

I' Ol 5* X t j ] e.« rt . -d t ) 'Miifc eomnion ('ourse of natural events, 

' iU ^ eoah.et 1 pnola* .oi t eavett im^intvs," the hiihlts of the 

V* ii.t.x, d»^po^oK»n .nd lo ’nsx*.o’t*'( nih ibifants, tM»stonis of tiade. 
]« t d iiit 1 il ‘]i 1 t ind t» ndc'K oi the existinj^ law will 

L<i\ 4 to he t ikeit into j(cOKe't, nd th« }>! obabihtie> lu eieli case thus 
iirned d. 

It was freq'untl^N been pointed out that there are numerous so- 
cellMl *' pi> sumpfOiiH'" which are me rel\ law*> under another form : 
ao.. tin piso iiaptioij ^hit vsvi’s one knows e law is onl,\ another 
niu ot enuctmir that no on*' -^hJI ‘e t v* a ton ignorance of the law; 
the piv>-Mnpta)ti th.*l e\ti,v out ♦ >nt» mpl ttes tne natural etieets of 
•lis /,\n a* tn ti.if»mi»nat t > an (nulm ut th.it the law does not 
i -< 0 ^ \vL .t a nun oiis 1 tu conti mj 1 ttid, hut wdl puuisli Inm for 

aliuT he doe-'. 1 imou nth * pit s anplions’ ma\ be serui turned into 

Matutor;. law; for in4 i»ae, tj'Ut are eoi tain presumption s in English 
Uw to ,\ iettnt.oiK, w]ier(‘ he has made tw’O bequests to 

h ^ nil" pervjii ; the^e iv to a u^eat extent, repeated in the Indian 
huee^sHioii xVet, hectioi ss, wituoul .ui\ retVruice to a presumption, 
hi tin* -idme w i\ 1/ws .d Lnnitation used to be tieated as presump - 
tiuns that a cl dm. not pul ha ward tor a certain period, had been 
-.ithtnd: and til!** b\ pn M*ription, wJuch is ^eneralh described as 

-taiu un tin pivtumptiou ot an jncuut giant, is provided for by a 
-pecilic eii m A(*t NT of 1877, Section 27. 

Such sratutoiw pn sunqdions belong, accordingly, not to the Law 
of Tividence, but to the ordhiary substantive law” on the subjects with 
which the\ aie oomifidcd. There is a certain presuuqition as to 
dc^eitioiift, for instancfc, pio\idcd b\ the Native Articles of Wm-, (T 
ot IbOli, Sectioii 114.) which is part of the Militaiw law”: certain pre- 
sauiptioutt tu to the relations of husband and w’lfe provided b> Section 
21 of the Nati\c ( on\ert\ Marriage Dissolution Act, (XXI of 1866} 
wiiich viiH a portion of tne Luw of Marriage : a presumption of pre- 
empiiutt in all Punjib Village commnmtieb. Act IV of 1872, Section 
11 ; a prt sumption in iaiuiu* of a teinuit’s hat ing a right of occupancy , 
Act XX\ ni oi IHOS, S vtion 6; and a presunqition that the breach 
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of a contract to transfer immoveable property cannot be adequately 
relieved b^ conipenhation in money, and that the broach of i contract 
to transfer moveable property can be thn^ ivlic\» d; Jspe<*itie Helief 
Act I of 1877, Section 12. These and other similii* prehnniptioiis 
must be considered with reference not so ninch to the Lav of Evidence 
as to the sioeoial law regulating tlie subject m each case. 

The same observation applies to tlio'^o nuiin rou^ piesuinptions 
which the course of judicial decision has gradually come to reeogni/e 
as binding rules. They belong strieth , not to the law of E\ idence 
but to the substanthti Law of the subject m qu(*stIon. Just as tlie 
statutory prosuiaption as to the parentage of a child born in his parents’ 
wedlock H part of the law of mariitige and legitimac\ ; and the 
presumption that a man intends th«‘ natural consequences of his 
act U pait of the law of nime : so the piesuuiptiuii^ as union, or 
partition, are a part of Hindu famil\ Liw, the experience of the 
Courts having established the character of a Hindu to be such 

that from certain facts other facts concerning it ought as a necessary 
consequence to be inferred. 

Presumptions are thus co-extensive with the entire held of law, 
and any attempt to give a comj^lete summary of them must neces- 
sarily be incomplete. The presumption must, in each case, be 
sought under the particular head of law to which it refers. A few 
of the more familiar presumptions are enumerated below, more 
with a view of illustrating the wide bearing of the rule under con- 
sideration and the way in which it should be applied, than of attempt- 
ing the impossible task of giving an exhaustive account of all the 
mferences to which the Courts have given judicial sanction. 

Presumptions of Hindu Law. The whole property of an undivided 
Hindu family is presumed to be joint. — In India some of the most 
important presumptions are those raised in the case of the joint 
Hindu family. In such oases the presumption is that the whole pro- 
perty of the family is joint, and the omis lies upon a party claiming 
any part of such property, as his separate estates, to establish that 
fact ; Gojpeehrlsi Gosain v. Gungajjersaud Go&airii 6 Moore’s I. A., 63. 

Presumptions of Hindu law apply to IChoja Mahomedans ; Massum- 
blioy Ahniedhhoij v. Alimedhhoy Huhhihhoij, L L. B., 12 Bom., 280. 

The presumption of law is, that the whole of the property of an 
undivided Hindu lamily is in co-paroenai*y. The onus lies on a mem- 
ber of such family to i^rove that it was separately acquired; Dhurm 
Das Pandey \ . Miissional Hliama Soondri Dihiah, 3 Moore’s I. A., 229. 

This presumption, however, may be attenuated or altogether 
destroyed by the circumstances and history of the family. Where, 

40 
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for instance, the evider^ee sbov.'>i tliat, though there is some ancestral 
propertv, some of th.e i^ierifbors Jiave acquired separate lands and 
hea'e aenh; witl^ funds reference to the other members 

of the fmiiiiv. the J'.iuici;:'! Committee held that such u. state of things 
v^'eakened or ahogetlier rKiutted the ovdinavy presumption, “and 
*' threvr upon tiK)>e win; ehiim :is joint property that of whicdi they 
hiiTe allowed tli^dr eo-parcenor, trading and incurring liabilities on 
“his separate aeecanit. to appear as the sole owner, the obligation of 
“ estaluisiu?yg their iit-le by clear and cogent evidence ; '* Bodh Sbiffh 
Bufllnu-iii V, fltuie^nh Clavnih-ii Hi-n. 1‘2 E. L. lb, f>26. Where there 
has once been a ]'>r<.rtit;ion. tin; r>resnmption is that it is extended to 
the whole of the family pri,»perty ; and the burden of proof lies on the 
person a>>erts tii-at iiny particular portion of tlie property remain- 
ed undiviiled. 

There is no j'resuuir?tiun of Hindu Law as to the character of pro- 
perty, thmvtur(‘ n man who assorts that propter ty left by a testator 
was ancestral pro|'>erty must accept the burden of proof; Nanahhai 
Ganpairar v. ArhmthnL I. L. B.. 12 Bom.. 122. 

Although presumably every Hindu family is joint in food, worship 
and estate there is no presumption tltat every family possesses pro- 
perty. The plaintiil' alleging tliere is joint property must prove it ; 
To€/hepdi($ Lifdha v. Prrmjl Trb'n niilas, I. L. IB, 13 Bom., 61. 

The presumption is that, when a faniily is separate in residence 
and food, it is also separate in estate: Kembnitn Mal(a2^attar v. 
Na-ndkisliot* Mfdufpnttar, 8 B. L. It., {X. C. J.), 7. 

Presumption that a joint Hindu family retains that status. — Where 
an estate was originally aiieestral, belonging to a joint and undivided 
Hindu family, the presumption of law that a family once joint retains 
that status can only be rebutted by evidence of partition, or acts of 
separation : and the jirohamii lies on tlie party who claims a 
share in such estate to prove that it is a divided faniily; Mussumat 
Cheetha v. Bahoo Milieen Ball, 11 Hoore’s I. A., 369. 

Presumption as to family remaining joint after separation by one 
member. — The separation of one member of a joint Hindu family does 
not in itself create a separation between the other members and cause 
a general disruption of the family, 12 C. L. IB, 356; Radha Churn 
Dm V. Kripa Sindhii 4 0, L. E., 428, (8. C.) 1. L. E., 5 Cal., 
474, cEssented from. 

Presumption that a debt incurred by the head of a joint Hindu 
family is a family debt— -A debt incurred by the head of a Hindu 
family, residing together is, under ordinary cireumstanees, presumed 
to be a family debt ; but where one of the members is a minor, the 
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creditor, seeking to enforce Jiis claim against family property, must 
show that the debt was incurred hono. fide, and for the good of the 
family; Tdndvamyd Muddali v. I'alli Animal, 1 M. High Court 
Rulings, 398. *' The question is, not whether there was any legal 

necessity for the sale, but whether the sale was to satisfy a debt 
which, if contracted by the father and left uni3aid by him, the son 
would, under the Hindu law, be under an obligation to discharge;” 
Per Markby, J., in Adurmoni Detji v. Chowdhnj Sib Narain Kiir, 
I. L. E., 8 Cal., 1, at p. 5. 

Mere commensality raises no presumption that a purchase is made 
with joint funds. — AYhen, however, one member of a Hindu joint 
family claims a share of pro 2 :)erty, purchased by anotlier member, on 
the ground that it Avas imrchased from joint funds, the Court held 
that, before it could be ^jresiuned from the fact of the members liaA'ing 
lived in commensality tliat the 2 >^'operty was 2 >m’ehased from joint 
funds, the i^laintih’ was bound to sIjow that there were joint funds or 
other ancestral i^roperty from which such funds could be derived ; 
Klielut Ob under Ghone v. Knonj Lull Dbiir, 10 W. E., Civil Eulmgs, 
333. Commensality alone is not enough to raise a x^resumption that 
pro 2 )erty is joint ; the existence of joint funds, out of which the 
property might have been ^mrchased, must also be shown. See the 
cases collected by Mr. Norton, in the case, Liudmon Bow xidmew 
V. Midlar Bow Bajee, 1 Norton, L. C., 191. The sole question is who 
X^aid the money? Dharm Dm Pmidey v. Musstimai Shama Soondri 
Dihiah, 3 Moore’s I. h.,, 229. 

Presumptions as to necessity for sale of ancestral property. — In 

cases where there has been a sale of ancestral x'>rox:>erty, the question 
as to the burden of proving tlie necessity of the sale has been much 
discussed. In the case of IIunoomani)ersaud Panday v. Mussmnat 
Bahooee Mmiraj Koonweree, 6 Moore’s I. A., 393, it Avas laid doAvn 
that the purchaser does not, in such cases, take upon himself the 
entire risk of the existence of a case of necessity for alienation. The 
Xmrchaser “ is bound to enquire into the necessities for the loan, and 
to satisfy himself as Avell as he can, Avith w^hom he is dealing, and that 
the manager is acting in the particulai' instance for the benefit of the 
estate. The question on Avhoin the bin‘den of proof lies in such suits 
is, their Lordships observe, not one capable of a general and inflexible 
ansAA^er; the presumption to be made will vary^with the 

circumstances and must he regulated by, and be dependent upon 
them.” 

In Vodlioo Dijal Singh v. Golbur Singh, 9 Suth.W. R., Cml Rul- 
ings, 511, the Judges laid down that, Avhere a son, under the Mitak- 
sbara laAv, sets aside a sale by his father on the ground that it was 
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unnecessary and that he Jiad never acquiesced, but the purchaser 
claims a refund of the purchase money on the ground that it went 
to the credit of tlic joint estate, or wa* applied to remo\ ing an incum- 
brance binding on the heir, the burden of proving such application 
lies on the purchaser. “ It appears to me,” said Peacock, 0. J., 

“ that the unuh lies on the defendant (i. c., the purchaser) to show 
that} the purchase money was so applied. 1 do not concur in the 
decision which has been referred to from 2 Wyman’s Peporter, p. 81, 
i Mitddiin Gojml Thaklioor v. Ram Btiksh Paiidee and otJien) in 
which it is said that in the absence of evidence to the contrary it 
must be assumed that the price received by the father became a 
a part of the assets of the 3 oint fd.mil> : if the father was not entitled 
to raise the money by sale of the estate, and the son is entitled to 
set aside that sale, the onu^ lies on the person, who contends that 
the son is hound to refund tlie purcliase money before he can recover 
the estate, to show that the son had the benefit of his share of that 
purchase money.” 

Authority to adopt.— Where a testamentary document showed a 
distinct intention on tlie part of the testator that he should be repre- 
seutod by his daughter’s lino, hlionld that line continue^ but made 
no provision for liis reprcbontation in ca.se of the failure of the 
daughter’s line, it was held that the same reasons, which justify 
a presumption in favor of an authority to adopt in the absence of 
express permission, are powerful to exclude the presumption of a 
prohibition to adopt when, on a new and unforeseen occasion, the 
religious duty arise.-: and that, a contingency having arisen, for 
•which tlie testator Iiih d to pimide, the widow’s power to adopt must 
be reguUttd I)y the ordinary legal presumption; The Collector of 
Madura v. Mootao llnmalinga Halkiipathij^ 12 Moore’s I. B97. 

lii Uajnh Vhundi thoth Ihuj iJaliadar \ . Koar Cheindnath Rog and 
otia r-s, 7 -\L J., 428. tliere LortUltips iji the Privy Council discussed 
ftC\ertd coniiicting pre.-umptious, which aru^-e in the case, as to an 
authority to adopt, alleged to e been conferred on his wife, and 
authority to manage conferred on his mother, by tlxe Bajah. The 
llajuh was show’u to ha\e been on ill terms with his mother, which 
suggested the iiiferenct* that he would not confer such a power on 
htr; but against thi-, was put the consideration that it was natural 
that a rtwulsiou of fetlhig should come over him as death approached 
and that he bbouM desire reconciliation. Then it was argued, why 
should Jie e]drn-,t the maaagomeut to his mother, whose management 
had so dispItM'^ed him in ixis lifetime: to this it -iva.s replied that w’-hat 
liad dhph\ised him wa^ her interference and her dcbii’e to manage, 
and that tiiis wa'- quite consistent with his thinking her the best 
person lu luaiiugc .liter hib death. Then the inference of invalidity 



SEC. 114 .] 


OF THE Bl EDEN OF PKOOF. 


317 


arising from non-registration was shown not to be a .strong one ; next 
the Committee discussed an inference, grounded on the fact that the 
adoption did not take place till six or be^en ,\ears after the Rajah's 
death. Tliis was explained by the fact that the widow liad a daugliter, 
and that, if that daughter liad married and had a sun, that son might 
have performed the fmicral rites : and though the widow might ha^e 
neglected her duty in waiting so long, the stronger her duty to adopt, 
the less likely was it that the Rajah would leave her without the 
powder to adopt. 

There is generally a presumption in fa'vom* of a childless Hindu 
empow’ermg his widow’ to adopt; ^agahitclunec Uinmcd v. Gugwo 
Nadaraja Gheftij^ 6 Moore’s I. A., 309. 

Presumption that a Hindu family is goyerned by the law of its 
origin. — 'Where a Hindu family came from one jpart of India, attended 
by priests of its own pei-suasion, and settled in another, the pre- 
sumption is that it w'ould carry with it its owm usages and school 
of Hmdulaw: and the onu6 of x^ro\mg an interruption or cessation 
of such a state of things would lie on the person asserting that such 
an interruption or cessation had talien place. 

Hindu families are governed ordinarily by the law* of their origin 
and not by that of their domicile. In the case of a Mitakshara family 
residing in Bengal the presumption would bo in favor of its being 
governed by Mitakshara law' till the contrary was pro\ed; Sooreji- 
dronath Bog v. Mt, Hecramonee Biinnoneah, 12 Moore’s I. A., 81. 

Hindu wife. — There is no presumption of authority to pledge the 
husband’s credit in the case’^of a Hindu wife, living apart from her 
husband orTaccount of his marriage to a second wife, or for any other 
msufficient reason; Vimsvdmi (Jhetti v. Ohetti^ 1 M. 

High Court Rulmgs, 375. 

As to the presumption of agency in the case of a Hindu wife, so 
as to make her contracts binding upon the husband, see 1 Norton, 
L. C., 9. 

Re-grant of confiscated Impartible Raj. — ^Where an impartible Raj, 
which had descended for generations according to the rule of primo- 
genitiu’c, was confiscated for rebellion of the reigning Rajah, and 
twenty years afterwards granted to C, a younger member of the 
Bajah’s family', it was held that, though the Zemindary must be regarded 
as the acquired property of 0, yet that, in the absence of evidence 
of an intention to the contrary, the intention of Grovernment must be 
taken to have been to restore the estate as it existed before confiscation, 
and that the grant to 0 was not the creation of a new tenure, but 
simply a change of tenant hy vis 7najor; Baboo BeerFertah Sahee 
Y. Maharajah Bajender Fertah Sahee, 12 Moore’s I. A., 1. 
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I II n t 1 V i i \ n f ts ueni^ i / ninn jmrch-ise, ind the 


) lid n 

ill i It 

I tie 1 

u\ n 

wh s lumc It w IS pmehised, to 

1h w til i 

U s 

ki\ It 

1 ot 

1 uid bencheiii mteiest m 

It rh 

sic ul 

lU ^ 

1 U 

i I tii t ises 1 nnqti Mail \ 

I a ih 

) » j> 1 

\ V 1 

147 

\ u f I t iush \ Vui)^(tmu( 


f ( U 1 ^il 1 } l">f h 'i i i I L 1 2x f i n ii \ 1 ii I Hcbstm 
N 1> V IS)) I l»S s tjo <r j Jxu t (j in \ (jiiiH/ ( 1 1 i'ifid 
fn nf b Mo i s I V >> Ii tub t the ptison m wlnse inmr 
t it f'-titt w IS piaehiscd hr lu the u il pmeh isci s son does not 
dtei ll Ji ‘•miiitiin is tu J njisli juesumptnii ot id\ inecmeut 
w h net tp|l\ m sueli i c ist though the mstiument is m lu English 
foim. 

Mheu / I / // / a ditJis oi the osU iisible e w uci of piopeik aie 
tl um 1 ts f u th it pi ijtitN thf ( oiut will leqmie stiict pioot on the 
pHit oi iU\ one sethm^, ti h^^e it deelucd thit he held it onl\ 
baiiami JS mah 1 imui iU Kluni \ iV////, 13 Mooie s 

I. 1 i9o ^it(^inhhi \ ihdidla ILK 6 Bom 717 
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Wheif \ son puichiscs piopeit\ ^\liieh his f ithei h^d moitpj'ii^ed 
md thf 1 ultoucloscl this does not In itself 1 1 siub 

i pie'^nmption ot binimi is the C nil cm u u on thf ntl ci ciiLum 
stmcLs of the c ISC o )ni^ to shoiv tl ^t the pm eh i is i 7 i i n 1 
one on the put ot thi son Far Pu ( h( u lluij \ I al u nd hn 
Mall nitfl i/iastii (lion Vnij 9 h L L 4)6 SC 14 'Mooi 
r \ 234 

It is hoi\e\ei peifecth cleai th\t in so fai as the pi ictice ot 
holdin^ Unds and huMiig Ian Is in the name of anothci exists th it 
piactice < xists in India as ninch aiiion^ Mahomed ins is Linon., 
Hndus ind the pid.,inent in hisf (rcsiin \ (xunq ijj i^tuJ 

(rosaiu b Mooic s I V 53 and the cases thciun xcteiied to au at 
all caents uithoiiti foi the piopositicns th it tlie ciitciiun ot these 
cases in India is to considei tioni what soniie tlic | in oh asc monc a 
comes tint the pi csuiiiption is that pinch ise nude a ith tlie monea 
of \ in the name ot B is toi the btiicnt ot 4 lud t iit tio ii the 
pill chase ba i fathei avhethci Mahomedau oi Hindu in the mine ut 
Ins son a on aie not at hbeita to di lav the incsnmption aahiehthe 
Pnghsli liaa aionld diaaa, of an ada aiicement in taaoi ot that son 
\gun the nuic tact tliat tins piopeita a\ is piiichas^d not m the sole 
name of the son but in the name ot the aaife as well as of the son 
ittoids i stiong aignment m fiaoi ot the hapothesis that it aa as a 
Ben (Dll pmchise loi thcie aa as no such cominumta otiuteiest betaaeen 
the aaife and the son as aaoiild lenda it pi ob able that they had been 
made )omt oaaneis ot the pioptib> and the leasoii toi putting taao 
names lathei than one into a tiust applies almost as sttongl^ m 
India as it aaoiildm this connti^ Vonhie '^i/i/nd I Inn ih a 
Mns’^ninat Belut Vltnf 1 ah in ( 18 Mooie s I A 2-yl at p 246 It 
seems, hoaaoiei that aiheie piopeita is pmehabedm the name oi a 
Hmdn avife theie is no piesumption as to aahcthci it ib oi is not the 
piopexty of hex husband Cliowdtani a Tannij Kanth Lalmij 
Chowchif I L B 8 Oil 515 

Presumption of adyancement under English Law.— \s to the pxe 
sumption of advancement aiismg undei English laaa in the case of a 
pui chase ba a fathex m a sons name the Coxiit said m Btotl a 
M( Aioij, I B 15 E 1 , 555 that the stxong is that the 

son IS not i tiustee and that this can onla be displaced by eaidence 
ana act of taking possession ba the fathei is howeaei suffacient to 
displace it m this case foi instance the fathti called on the 
tenant and giae hei notice to quit but iffceiaaaids alloa^ed her to 
lemam this fact coupled aaitli leceipt of the lent s dux mg lus life by 
the fathei, aaas held suthcitnt to shoaa that the sou ^yas a meie 
tiustee fo^ the fathei 



320 


PBODUCTIOlNr AND BTFEOT OF EYIDENCE. [PT, III. CH. VII. 


Presumption as to suit instituted by a Benamidar.— A suit instituted 
by a benamidar must be presumed to have been instituted with tbe 
con.-.e3it and hy the authority of the benehciary owner, and the decision 
vnU be buidmi^ upon the beneficiary owner; GopinatJi Glioheijw 
Bliugiv Venad, I. L, D., 10 CuL, 697. 

Marriage and Legitimacy.— The presumption as to marriage and 
legitimacy uus di-^eussed by the Judicial Committee in Uamamnni 
Aiiimnl V. Kalunilii Xitivliear, 14 lyioore’s I. A., 346. In that case 
a ceremony of marriage had been gone through between a Budra 
Zaniindar and the first plaintiff, whole alleged herself to be of the 
Vellala caste, hat whom the defendants alleged to he a danemg girl. 
The Privy Council inferred that she was not a dancing girl, as, in that 
case, the eereinoiiv w’onld ha\e been not only invalid but, from a Hindu 
point of view, in-iJane ; their Lordships also relied on the treatment 
which the second plaintiff, the son of the first plaintiff, had received at 
the hands of the Ztmindar. It being shown that he was treated by 
the Zemindar as k^gitimate, the biirden of showing that he w^as not 
legitimate was thrown upon the defendants. 

According to iMahoim^dan law, while a marriage lasts, a child of 
the woman is taken to be the bus]>a!id’s ; an ante-nuptial child is 
illegitimate, hat nuv b<‘eomo keitimatbed by force of an acknow- 
ledgment. evjnsNN or iiiiplied, directly proved, nr })resuined. The 
(pie'stiorj for tie* ( ouit in such a ••is.e whether the treatment of the 
child furnishes (oiduiu‘t* of acknowleduiiient. A Court w'ould not be 
jasiified, tbough dealing with th:-. subject oi legitimacy, in making 
any prfe,sim]ptions of fact w'hieh a rational \iew of the principles of 
evidence would exclude. The presumption in favor of marriage and 
Icgltiuiiiey must rest on sufficient grounds, and cannot be permitted 
to os er -ride o\ s'r-bakincing proofs, w’hcther direct or presumptive. 

In Khnjah Hiilaijuf OUali v. Pun Jun Kltniium, 3 Blooro’s 1. A., 
there w'as, their Lordships held, “ a consecutive course of treat- 
mtuit, both of the mother and of the child, for a period of between 
seven and eight > ears, under circumstances, in which it appears to their 
Lordships to be next to impossible that such a mode of treatment 
W'ould l)five been continued, except from the presumption on cohabit- 
ation, and of the son bidiig the issue of the loins of Fyz Ali TChan — 
tills th«dr lordships lield tantamount to an acknowledgment that such 
was the case. 

In .UliYufood Doiclnlt Ahmed Hosain Khan Baliadoor v. Hyder 
Kliftn, 11 I\Ioorc's I. A., 94, the same question arose,- coupled 
with the luldititmal eiremnstanee that the alleged father, after treat- 
ini? llie child for som(‘ years as his legitimate son, had afterwards 
ttuned him out and executed a deed of renunciation whereby he 
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(leeJaueJ tliat lie was not liis son. On the whole theiv Lordships 
decided that the child's legitimacy was not x^roved. The case, then,” 
said their Lordships, (pai^o 116), ‘‘imist he determiiiGd on the ])rinci* 
X)les of evidence which ar(‘ ax)plicahlc to presmnptt\e x>ro(>f, o\erv 
reasonable legal X-) resumption being made in fa\ur of legitimacy. The 
force of xn'esumptioiis of fact as evidence will \aiy Mith var;\ing cir- 
cumstances, and cannot well ho iixed by decision. The Courts 
have x3rox')erly presumed, in mmv cases, hr^th muTiage and <icknow- 
ledgmont ; for to presume achnowledaiu'^ni and to consider treatment 
a^' tantamount to it, is Airtualh tln^ same thing. The loss or destruc- 
tion of evidence liy time or design is as likeh to take xilace Avitli 
respect to acknowledgment a•^ uitli resxAoct to an\ other subiect ; and 
Avhiist m itfccrs oF tin* higliest import an* capabh* ot being inferred and 
arc iuftuTed f]*om circnm'^t^nees, it uould lx* a nu^reh arbitiai‘> limita- 
tion of legitim ite inference to exempt this o-ie subject from its opera- 
tion;” In Malio})irtl Bivil'er HoOhsain KJkui ShHrfimn Xinsa 
Begum, 8 Moore’s I. A., lo9, their Lordships observed : “ In arriving 
at this conclusion, they wislr to be distinctly understood as not 
denying or cpiestioniug the position that, according to the Mahomedau 
law, the law Avliich regulates the rights of the x>^^i*ties before us, 
the legitimae;\ or legitimation of a child of Mahomedau parents may 
properly be x^J-'osumed or inferred from circumstances without proof, 
or at least without any direct x'^roof either of a marriage between the 
parents, or of an\ formal act of legitimation. Here there is, to their 
Lordships’ judgment, an absence of circumstances sutficient to found 
or justify such a x'ivesumxatiou or sucdi an inference.” 

IMere continual cohabitation, therefore, does not hutfice to raise a 
X3resumx'>ljio^'^ uf marriage so as to legitimize the offsx>ring : the fact 
of a marriage taking xdace excludes any prGsumx>tion which the facts 
might raise of a previous marriage having taken x'Jlace. 

A Mahomedan cohabited for many years with a IMahomedan woman, 
who had been a prostitute and wdio lived in his house. At his death, 
she claimed to be his wife, and called witnesses to x^i'ove an actual 
marriage, but failed to establish this fact. It Avas held that the 
Court of last resort could not x'>resuiup, in such circumstances, that 
a woman, once a concubine, had, merely bA lapse of time, and x>i-'0- 
priety of conduct, become a wife, and that the ordinarj^ legal presiimx^- 
tion w'as that there had been no marriage ; Massiimat J ariut ’■oil -Bu tool 
V. MuBsuniat Hoseinee Begum, 11 ^Moore’s T. A., 194. 

Presumption in favor of everything necessary to give validity to a 
marriage. — In Lope^ Loj}e'^, I. L. 11., 12 Cal., 706, the Calcutta 
High Court, Garth, C. J., and Wilson, J., observed ; “ We have now 
to decide this ax^peal in accordance with the law' laid dosvii by the 
4.1 



322 


PRODtJCTIOU AND EFFECT OF EVIDENCE. [PT. III. CH. VII. 


Full Bench, that the validity of the marriage in question is to be 
determined by the law of the Church of Rome. It is clear in this 
case that the parties intended to become husband and wife, and 
that a ceremony of marriage was performed between them by a clergy- 
man competent to perform a valid marriage. But, the \voman being 
the sister of the deceased vufe of the man, it is clear upon the evidence 
that, according to the i ules of tlie Church of Rome, a dispensation 
from the proper ecclesiastical authority was necessary to its validity 
while without such dispensation it would be invalid. If, in such 
a case, the burden of proving a dispensation lay upon the appellant 
who supports the marriage, we should have no hesitation in saying 
it w^as not proved. If the burden of proof was the other way, and 
the point was one to be decided upon the balance of evidence, vre 
might probably liave come to the same conelnsion. But the presump- 
tion in favour of everything necessary to give validity to a marriage 
is one of -very exceptional screngtb. The law on the subject was 
fully considered by the House of Lords in the case of Piers v. Piers^ 
2 H. L. C., 331. The question in that case was as to the validity of a 
marriage. The parties had intended to become husband and wife, 
and a ceremony of mairiage had been perfoitned between them 
by a clergyman, qualified to marry them. The validity of the marriage, 
in the place where it w^as performed, depended upon whether a special 
license had been previously obtained from the Bishop of the Diocese. 
The evidence against the issiie of any such license was at least as 
strong as in the present case, but it w’as held that the presumption 
must prevail. The Lord Chancellor, Lord Cottenham, cites and adopts 
the language of I..or<l Lyiidiirst in an earlier case, that the evidence 
to rebut the pre.sxunptiou must be “ strong, distinct, satisfactory and 
conelusu c." I^ord Brougham says that it must be “ clear, distinct, 
and satisfactorv." Lord Campbell used similar expressions, and added 
as his opiuiou that a presumption of thi< sorb in favour of a marriage 
can only be negatived ()y disproving every reasonable possibility. I 
do not mean to say that yon must show the impossibility of any 
supposition whicdi can be suggest(*d to support the validity of the 
marriage ; but yon must show that this is most highly improbable, 
and that it is not reasonably j^ossible.” Following the principle 
laid down iji that oaNC, we think we art* bound to presume in the present 
case that the dispensation had been o))taiued which was necessary 
to vonjovi* the obstacle tt) this mtirriagc on the ground of affinity. 
We, accordingly, hold that tlie nurriago was not liable to be annulled 
on the ground that the parties- t(» it were within the prohibited 
degrees.’’ 

Presumption from long acquiescence in a Will.— As to the jjre- 
sumptions arising in tlit- case of an adoption under a will where 
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the adoption had been aetjiheseed in for u lon<jf heiies of \ears, their 
Lordships in the Pri\y Conncil. in liV/V ///L o Xafh Hohlar \. Jotjendro 
Xafh Bancvj(i\ 14 Mooie's T. A., 67, made the tollo^\ing remarks 
(page 76): “AVe, tlierefore, hnd that tor a period of twenty-seven 
years this will was, -with the exception'^ T lia\e mentioned, <icted 
upon and recognized b\ tlio whole of the famils of Kalli Prosad 
Holdar, and that tlie legal status of tiie appellant was acquired 
under it with the kiiowiedge of all the members of the family. If 
the document had been a fabrication, and if there were persons 
W’ho might htue inter\ened and h.i\e contested the will, the pre- 
sumptive heir, wiio was in existence before his title was defeatetl 
by the birth of the present contesting respondent, might ha\e come 
forward in one wviy or another and contested the will. Therefore, 
there arises, from all these ciremustanecs. a \ery strong presumption, 
which their Lordships do not feel themsel\ at liberty to disregard, 
ill favor of the will. Xo doubt these circumstances, as the huv stands, 
are not conclusi^ e against the first respondent. He lias the right to 
call upon the appellant, tlie defendant in the suit, to prove his title ; 
but their Lordships cannot but feci that while he has this extreme 
right, every allow’ance that can be fairly made for the loss of evidence 
during this long period, by death or otherwise — every allow'ance which 
can account for any imperfection in the evidence — ought to be made ; 
and, on the other hand, that in testing the credibility of the e\idence 
which is actually given, great weight should be given to all those 
inferences and presumptions which arise from the conduct of the 
family with respect to the will and to the acts done by them under 
the will. The case seems to their Lordships to be analogous to one 
in which the legitimacy of a person in possession is questioned, a very 
considerable time after his possession has l^een acquired, by a party 
who has a strict legal right to question his legitimacy. In such a 
case, the defendant, in order to defend his status, should be allowed to 
invoke against the claimant every presumption wdiich reasonably arises 
from the long recognition of his legitimacy by members of the family 
or other persons. The case of a Hindu claiming by adoption is 
perhaps as strong as any case of the kind that can be put ; because 
when, under a document which is supposed and admitted by the whole 
family to be genuine, he is adopted, he loses the rights — he maj' lose 
them altogether— which he would have in his owm family, and it would 
be most unjust after a long lapse of time to deprive him of the status, 
which he has acquired in the family into w’hich he has been introduced, 
except upon the strongest proof of the alleged defect in his title,” 

Testator’s approval of his Will.— The fact that a will was duly read 
over to a capable testator, or otherwise brought to his notice, on the 
occasion of its execution, coupled with his execution of it, is, in the 
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abbeiicc oi fiMucl, concliisi\o proof ol lik approvitl, well as of his 
knowledge, of tho confcciifc^ ; (hitu'tllvynsc v. Blaclihiivn^ L. R,, 1 P. tV 
D., 109, at page 116. For an example of e\i(leuec held not to be 
sufficient to ]u^tifv the rotting abide of a will, see Choi>nj Narain 
Singh v. Itoian Koci\ 1. L. R.. *22 Cal., 519. 

Alterations in document. — The following summary ot the presump- 
tions of English law as to nlterations is given by Sir J. Stephen, 
Art. 89. 

1. “Alterations and iuterliiieatioiis apx)caring on the face of a 
deed arc, in the absence of all evidence rcliting to them, presumed to 
have been made oeiore the deed was completed.” 

2. “Alterations and iiiterhueatlons, appe tring on the face of a 
will, arc in the absence of all evideiieo relating to them, presumed to 
have been made after the execution of tiic will.” 

“There E no prcniimptioa c*,-. tj thj time when aUeratLons and 
interliiieation-j appeaiiug on the face of writing-^ not under seal were 
made, except that it is presumed that they were so made that the 
making would not constitute an oilViice.” 

As to the jn'Cbiimption in c isc of an uuattcsted alteration m a will, 
see Cooper v, Bockeit, 4 Muo. P. C., 419. 

Where a w'iii is executed in several separate sheets and the last only 
is attested, the pre-umptiou is that all the sheets were in the 
room at the time of attestation; Williams on Errecatio's. (9th ed.), 
pp. 72, 78. Wliere hi a will 15 sheets tollow’cd eacli other numhered 
consecutively, and tln^ 14tu hil been removed, and the ITfch substi- 
tuted, the Fouvt pre^rauid chit ths wa'^ so at the time of execution; 
UiTb V. L. ll„ f> P. ]>.. 84-, S j the destruefeioa or mutilation 
of a w'iU rah“s a pre-..nuptlou of Uie rc\ocatiou of a codicil; but this 
miy be rebiitictl b\ showhig that ilic testator intondetl the codicil to 
operate notwallKtaadlug llio re\ueationof the wUl. WilUmm'' B 
<9th ed.i, pp. 181, 182. 

^legatee’s knowledge of his right to eleot.— Sv>ctiou 171 of the Indian 
Succession Act raises a pr sumpLiua ui t t\fir of a legatee's knowledge 
of his right to elect or oi hi^ w.ii\t r ui ein[u:r> , It lie has tor tw'O } ears 
enjoyed the benefits pros Med by the wJl without doing dn,\ act to 
express dissent, 

PresimpUon oi clectiuu from acpiusctjcc in the transfer of pro- 
perty is dealt with in tae Trajiderof Prupertv Act, IV of 1882, J; 85, 

Actions for negligence. -Jn uctmn-. ur prosecutions for negligence, 
the mere fact oi iiaMug bccauccasioucd is not enough to throw 
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the burden of disproving negligence on the defendants : as, if a 
person sues for injuries indioted a carriage in the streets, he must 
show that the accident arose from the defendant’s negligent driving. 
An accident, however, may occur under circumstances which throw 
the burden of disproving negligence on the defendant in the first 
instance : as where a barrel w'as lot fall from a window on the 
plaintitf as he was walking in the streets; Byrm v. Boadle, L. J., 
Ex., IB. 

Collisions at Sea. Certain presumptions are again, in maritiuc 
cases, made by the Admiralty Division of the High Court, which 
technically shift the burtlien of proof. Thus, if two vessels come into 
collision, of which one was at anchor or “ in stays” at tlic time, the 
fact so far raises a presumption in her fa\ our that she is so far pre- 
sumed to be witliout blame ; and tlie burthen of proof vests on the 
opposite side to establish, oitlior that the other \essel ^vas to blame 
or had been improperly put “in stays,” or that tlic damage wa.s 
occasioned by stress of weather, or by oilier uua^'oidable accident. 
Again, in the case of a collision lietween two ships, if the master of 
cither ship fail to render assistance to tlic otlicv, and to stay by her 
for that purpose, tlic collision shall, in the absenct' of jiroof to the 
contrary, be deemed to luue been caused by the wrongful act of tlie 
defaulter. Moreover, the infringement of any regulation for prevent- 
ing collisions at sea, made under the Merchant Siiip])iug Act 1894, 
raises a presumption of blame as against the infringer, unless he can 
show either that circumstances made a departure from the regula- 
tion necessary” or that the infringement charged could not by possi- 
bility have contributed to the collision. Again, if a salvoi‘’s \ essol be 
injured or lost while engaged in a salvage service, tlio Admiralty 
Division presumes, prinid facie that such injury or Joss was oibused 
by the necessities of the service, and nob by the salvor’s default.” 
TayL, § ‘ 206 . 

Sanity.— Sanity is presumed, but iusaniby once proved, the burden 
lies on the assertor of a lucid interval to prov'e it. 

Vendor’s intention to preserve his jus disponendi by making bill of 
lading deliverable to his order.— The fact of a vendor, when consign- 
ing goods, making a bill of lading delivcrabl(‘ to the order of himself, 
is pntm facie evidence of his intention to preserve his Juh dBimne)i(U 
and to prevent the ownership passing to the purohaser. This pre- 
sumption, however, may be I'ebutted by showing that the v'ondor, iu 
making the bill of lading payable to his order, did so u.s iigent for 
the purohaser, and did not intend to retain eontrol of the proj[)orty ; 
Tamer v. Trustees of Liverpool Docks, 6 Ex., MB, Benj., 4th ed., 
pp. B56, 859. 
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Bili of exchange infected with fraud or illegality,— AViioro it is shown 
in oi !n rk»h nXiat’s evi^Vnee that a 

iail '•A I Jl\ ’ It Kj d with h\nid or , then the title of 

theorii^'iid iohhv andth*: «d e\en nth»>r lioldei- reposes on 

his t d‘'^tro\t-d. t'a ija^Tien lie^ on the pLiintiff to slio%v that 

ht‘ or *• -ia< pi‘rson nnkr ho eUiiU'*, ‘,a\e \dlue tor the bill. 

IJiU Ahji: tile k u iether the plaintiff, the traiibicree had 

of tji ^,L\Ji\u or traud. and the plaintiff' has shown 

t]uh i',e \aLn% t’a*!, h the >daiit to impeach plaintiff'^ 

i Ih 'm n n lull or ilh r ihty, it k for defendant to 

p^’o't e I : (< Bln . lot.i cMt.j, Itl. Tataw \. lifhdar^ 23 Q. 

ih lx odX ' 

Stamp.— W.a *♦’ do'* inn** ^ is requlr^al h\ law to be st imped af 
n > ‘’if ‘ lid. , ,* 1 1 ‘i i ?y ob’ h lid }\ .iiid the doeumeut is pro- 

din * 1 Jii’on*! il’.h -h'nipul. iho })»'( s.:iu]>tiou U tliat it was duly 
st imped whe a r iti'til. omi the Ofi £* is on ti»e other party to show 
til it it )s K^t : Jh’{d!'>it^r i. Df lUHs 37 L. .T., C. Ih, Iff), lint when 
oiiee sate factor;. h }j ‘f„*ii ^i^en tluit at .i particular time 

the iiistrunKiit Is aiistiuipe 1, t n iV w ,ui < nd of au.\ presumption 
« f kii ill fcAonr oi A" }ia\ lu. been st t>npe<l. the onus of proof is 
.shifted, iOid th« pM t\ \vh * lelie-. m th » instrument must })ro\e it 
lue.i did,v s* imped; TUf Manfn Invtwffveft* Caminouj i. 
Hu-iddt. L, 11., d H. L.. 02i. 

Presumption as to Mai Lands in Resumption suits.— Where in 
li vesumpti m suit the defe.nlini .dl*‘ 4 es tii*-* land to ]>e lakhirap 
the burden of proof is on tlie ohnntlff’ to show that i» ii aial : and 
the bets that the d»foudin<- . rv the pi lint tfs tt*nants for certain 
iiiAil lands, and tiid tin* 1 1 id" m -Uit tre sliowr. to i»e within the 
ambit t>f tin plainlUf^ remind iri do nt»t "uffiee to shift tin* onus; 
Burhfiriiu M a »}d id Putfij M>>hnit I. Ih, 0 Cal., 815, 

followin.; tfit* rale laid down b% tiu* ffriiA Coimcil in Hurryhur 
Mitklaquidhfjit \. ^tadiihi < hi>nd»i' Dahoo, 11 Moore's T. A., 153. 

Presumption of lost Grant. Sir Jaiut s Stepiaui mentions. Art. 100, 
the* rule of Kuitht^h law that, wia-iv a ]K‘r‘-on iias for a long period 
of time exev<*isol u ])ropri« t ir\ riiihi, which might huvo had a leg, \1 
origin ii.N trraut or licence from the <*ruwn or a private person, and 
the exercise of which would naturally h^l^e been prevented, if it 
li<id had a legal origin, there is a presumption that such right 
had a leg^d oriirin and thaf it was created hj a proper instrument 
which has been lost. 

Forests in the Punjab.— There is a presumption in the Punjab 
that, hi Begulu* Settlements made before Ibt June 1872. ail forests, 
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unclaimed, unoccupied, deserted or waste lands, quarries, spontaneous 
produce and other accessory interests in land (whether included 
within the boundaries of an estate or not) belong to Government, 
unless provision is expressly made to the contrary. See Act XXXIII 
of 1871, Sec. 28. The section fnrtlier points out how this presumption 
may be defeated. 

(2) Presumption in case of recent possession of stolen articles.— 

“ The question,” says IVlr. Taylor, Section 127, “ as to what amounts 
to recent possession varies according as the stolen article is or is not 
calculated to pass readily from hand to hand. Thus, where the 
only evidence against a prisoner was that certain tools were traced 
to his possession three months after their loss, the Jury has been 
directed to acquit : in the same way possession of a horse six months 
after its loss, lias been held not to justify a conviction for theft. 
Of course, the presumption is ver\ much weakened when actual 
possession is not proved, but stolen property is merely found in an 
accused person’s house, as others inav have placed it there. A similar 
presumption is raised by recent possession in the case of other 
offences : in a case of arson, the fact of property, which was 

in the house at the time it was burnt, being soon afterwards found 
in the prisoner’s house, was held to raise a presumption that he was 
present and concerned in the offence. — Tayh, J 127 A — C. 

In oases in which murder and robbery have been shown to form 
parts of one transaction it has been held that recent and unexplained 
possession of the stolen property while it would be presumptive 
evidence against a prisoner on the charge of robbery would similarly 
be evidence against him on the charge of murder ; Queen-Empress 
v. Smni, I. L. R., 13 Mad., 426. 

Tlie second part of the Illustration, ‘as to Illustration (a)' gives 
an instance of circumstances under which recent possession raises 
no presumption of gnilt. 

(3) Presumption as to untrustworthiness of accomplice.- -Sec- 
tion 133, post, provides that an accomplice shall be a competent 
witness, and that a conviction shall not be illegal merelj" because 
it is grounded on the uncorroborated ertdence of an accomplice. 
The second part of the Illustration, ‘ as to gives a case in which 
the Court might with propriety disregard the ordinary presump- 
tion of untrustworthiness raised in such eases. 

The jury must be told that the witness is an accomplice ; Queen- 
Empress V. O'Hara, I. L. R., 17 Cal., 642. See too Queen-Empress v. 
Magmlal, I. L. R., 14 Rom,, 115. 

(4) Presumption as to consideration of Promissory Notes and Bills 
of Exchange. — This presumption has now been specially provided 



328 


PRODUCTION AND EFFECT OF EVIDENCE. [PT. 111. CE. VIT. 


by tlie Negotiable Instruments Act, XXYI of 1881, § 118. The English 
law raises this presumption in the case of Promissory Notes and 
Bills of Exeliange, “ partly because it is important to preserve the 
negotiability of such instruments intact, and partly because the ex- 
istence of a valid consideration may reasonably be inferred from the 
solemnity of the instruments themselves and tlic deliberate mode 
in which they are executed.” — Taijh, § 148. 

In the second part of the lUiistration, the pi-esumption that a Bill 
of Exchange was drawn for good consideiation is rebutted by the fact 
that the relation of the parties i^ suggesti\(-‘ of unfair advantage. 
The effect of such relations was described in tlie ctise of Earl of 
Aijlesford v. Morris, L. It., 8 Ch., 481, in which tlie Lord Chancclloi’ 
observed on the presumption arising “from the cireumst inces and 
conditions of the parties contracting — weakness on one side, extortion 
or advantage taken of that Vv'ciikness on the other — a prosumjjtion of 
fraud. Fraud does not here mean deceit or circumvention ; it means 
an unconseientious use of the power arising out of these circumstances 
and conditions ; and when the relative position of tlie parties is such 
as, priiiid fade, to raise this presumption, the transaction cannot 
stand, unless the person claiming the benefit of it is able to re})el the 
presumption by contrary evidence, proving it to have been, in point 
of fact, fair, just, and reasonable.” — See also Section 111. Where 
professional money lenders sued a young man recently come of age on 
promissory notes, which he alleged to have been given without, or for 
unmorah consideration it was held ; (!) that the onus of proving con- 
sideration was on the money-lenders; (2) that where tliey alleged 
consideration and were corroborated by their books and ^vitnesses the 
onus shifted to the defendant ; (3) that this onus can he mot only by 
“ a perfectly truthful and harmonious statement which the Court feels 
able to rely upon with confidence;” Moti Gitlahcliand v. Mahomed 
Mehdi Thariti Tojjan, I. L. E., 20 Bom., 367. The law of any 
foreign country regarding negotiable instruments is presumed to be 
the same as that of British India until the contrary is proved. 
Negotiable Instruments Act, 1881, J 137. 

(5) Presumption as to continued existence of a thing or state of 
things.— The application of this presumption is C‘xx 3 vessl\ provided 
for, in certain cases, under Section 109. As to this presumption, see 
Price V. Price, 16 M. & W., 242. 

Presumption of continued possession.— Land is often incapable, 
temporarily or permanently, of actual enjoyment in any of the ordinary 
modes, as by tillage, residence or receipt of rents. It may be inun- 
dated, or covered by jungle. In such cases all that is required to show 
posse.sfeion is that the plaintiff should prove such acts of owuershi }3 as 
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are natural under the circumstances : and, where lands are hy natural 
eauses, hy diluvion, placed whollj’ out of the reach of their owner, 
if the plaintiff shows his possession and control up to the time of the 
diluvion, his possession is presumed to continue so lom^ as the lands 
continue to be submerged; Mahomed AH Khav Khaja Abdul 
Gunny, I. L. R., 9 Cal., 7ol, followmg Kafly Churn Salwo v. The 
Secretary of Stale, I. L. R., 6 Cal., 725, and Mono ^fo7^u}l Ghosc \ , 
Mothura Mohan Boy, I. L. R., 7 Cal., *225. lu Mahomed AH Khan 
V. Khaja Ahdnl Gunny, the Pull Bench laid down, as the proper rule, 
that wliere land is shown to have been in a condition unfitting it for 
tiotual enjoyraont in tlie usual modes, at sucli a time and under such 
circumstances that that state naturally would, and probably did, 
continue till twelve years before suit, it may be presumed that it did 
so continue and that the plaintiif s possession cojitinued also. Tliis 
rule the Pull Boncli consider to be in accordance with that laid down 
by the Judicial Committee of tlie Privy Council in Badhu Govind Boy 
V. Inylis, 7 Cal., L. R., 364. Sec too Mohinny Mohun Das v. Krishno 
Kishore Daft, I. L. R., 9 (ViL, 802. 

The presumption in such a case is by no means conclusive, and its 
bearing upon each particular case must depeud on the circumstances. 
Garth, C.J., would carry the presumption further and apply it, not 
only to any particular kind of land, jungle, diluviated, c'kc., but to all 
land, on the principle that “wliere seizin of an estate is shown, its 
continuance will be presumed,” and that what the plaintiff has to 
show is not necessarily in all oases, possession within twelve years, 
but that his cause of aefion arose within twelve years. See observa- 
tions of Melvill, J., in Pandurany Govind v. Bal Krishna Hari, 
6 Bom., Ac., 125. 

Presumption as to continuance of possession. -Though, as a general 
rule, a plaintiff, who sues on the ground of dispossession, must show 
possession and dispossession within twelve years of the suit ; Maha- 
rajah Koowiir Baboo Mitrasur Sinyh v. Baboo Niind Loll Singh (8 
]Moore’s I. A., 199), yet there may be circumstances, under which, in 
the absence of direct proof, the Court may presume continuance of 
possession, and cast upon the defendant the burden of proving its 
cessor. In tbe case of diluviated land which has reformed, where a 
plaintiff proves possession, up to the diluviation, and the facts of the 
case favor the view that submergence continued to within the pre- 
scribed period, the Court will presume, in the absence of proof to 
the contrary, that it did so continue, the ground of the presumption 
being that the nature of the property did not admit of actual and 
tangible possession, and, in such a case, the fact of ownership may 
give rise to a presumption of possession; Mano Mohun Ghose v. 
Mothura Mohun Boy, L. R., 7 CaL, 227. See liadha Gobind Boy v. 
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Inglis, 7 Gcal., 364, (P. C.) where the hui’den of proving possession for 
twehe years in the ease of a lake, w'hichhad dried np, was thrown on 
the person setting np adverse possession, not on the original owner. 
In a more recent case idaintiff's title to land covered by -water was 
afiirined in 1857 : afterwards the water silted up and the defendant 
was in possession for ten years before action brought ; hold that there 
w'as a presumption that tlie plaintilfs title endured till the defendant’s 
began; Eajhnnar Boif v. Gohind Cliuncler Bnij^ I. L. R., 19 Oal., 
660; see too Molniuj Molinn Dan v. Krishna Ki shore Dntf, supra. 
p. 329. 

(6) Presumption as to the regular performance of judicial and 
official acts. — Some of these presumptions have been expressly pro- 
vided for, as to documents, in Chapter V. Sections 79 — 90. The 
following instaneob aie mentioned by Mr. Brooin ; (Legal Maxims, 
6tli ed.,p. 899), ‘‘that a man, acting in .i public cai’)aeity, was proper! ,\ 
appointed and is authoiized so to do...... that Judges and Jurors do 

nothing causelessly and maliciously,' that facts, without proof of 

which the verdict could not Jiave been found, were proved at the 
trial: that the decision of a Court of competent jurisdiction was 
right.” 

In England the presumption does not apply, so as, in any event, 
to give jurisdiction to inferior Courts or to Magistrates or others 
acting judicially under a special statutory power; bub in all such 
eases, every circumstance required by the Statute to give jurisdiction 
must appear on the face of the proceedings, either by direct averment 
or by reasonable intendment. TayL, § 147. No such provision being 
retained in the present Act, it is ai)prehended that a Judge would be 
at liberty, under this section, to presume jurisdiction in any case in 
•which the circumstances did not raise a presumption to the contrary. 

Where the officers of a municipality failed to produce any record of 
having served notices ten or fourteen years before it was held that no 
presumption that they had not been served was to be drawn ; Mintiei' 
palify of Sholapur v. Sholajmr Bpinninrj tic Weaving Coy.^ I. L. R., 
20 Bom. 732. Before the deposition of a medical witness taken by a 
committing magistrate can be given in evidence under See. 509 of the 
Criminal Procedure Code it must he proved to have been taken and 
attested in the presence of the accused. It should not bo presumed 
to be in order under this section ; Qneeti-Bm press v. Biding^ I. L. R., 
9 AIL, 720 ; see Qneen-Bmpress v. Fajfh Singh, I. L. R., 10 AIL, 174 ; 
Eachali v. Queen-Bmpress, I. L. R., 18 OaL, 129. 

(7) Presumption tl at the common course of business has been 
followed.— The receipt of rent, after ihe expiration of an old 
lease, raises a legal presumption of a new tenancy from year to year. 
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Servants, where nothing to the contrary appears, will be iDresumed to 
have been hired on tlio terms usual in the locality where they arc 
employed. 

Telegrams are presumed to be correctly transmitted, Section 88: 
letters are presumed to have been posted according to the Postmark ; 
and a letter duly posted will be presumed to Inue leached its des- 
tination : As to the presumption in the case of letters shown to ha'\e 
been entered in due conise in a letter rocei])t or despatch book, sec 
Section 16 and note to Illustration (h). The question of the weight to 
be attached to the fact that a letter was posted as evidence of its 
leaving been received wms discussed in IVaN's CVese, I/i rc The Tnipc- 
ricfl Land Con^jani/ of ManniUeh, L. H., la E<p, 18: it w.is proved 
that the letter w^as despatclied and that other letters, similarh' sent, 
arrived dnl\ , and the Court held that the imsupportcd statement of 
the addressee, denying its receipt, was not sutlicient to get rid of the 
strong lu'osuiiiption that tlie letter had arii\od at its destination. 
There was some evidence of uiibusiuoss-like conduct on the ]>art oi 
addressee and also of liis ha\ ing been in a confused state of mind, and 
the Court, accordingly, though not disputing his respectability, found 
that the letter had been received. 

(8) Producible evidence, not produced, presumed to be unfavorable 
to person withholding.— 8o, in the case of a trustee or agent or other 
pei-son liable to account, destroying accounts, or failing to keep pro- 
pel* accounts, the strongest presumption, of which the nature of the 
case admitted, w'ould be made against him. So, also, where the person 
in command of a ship, affecting to he neutral, destroys her papers, 
there is presumption against her neutrality. In the same way, on the 
priiici])le that (ViDiia contra hpoUaiorem^ where the 

Hnder of a lost jewel refuses to produce it, the presiunption raised 
against him is that it is of the highest value of its kind ; his conduct 
is attnbuted to the knowledge that the truth w'otild operate against 
him. — Tai/L, § 116 ; Armori/ v. Delft mire, Smitli’s L. 0., (lOth ed.), p, 
843. In Dluinno Kurd v. hdnprem, 10 Cal., L. 11., 153, 1, 3 j, E., 8 
Cal., 121, a distinction is drawn between the position of the proseou 
tion and the accused as to non- production of evidence which might be 
produced. The learned J udges must not be understood as intending 
to lay down that in no case must an inference unfavourable to the 
accused be drawn from his withholding evidence wliich he might 
produce, — a proposition which could not bo supported. 8ee too 
Qtieen-Mmj) rests v. Tidlci, I. L. H., 8 All. 904, and Hurry Churn 
Chuckerhutiy v. The Empress, I. L. B., 10 Cal. 140, 

Witness not appearing.— A strong inference is often to be drawn 
against a party who does not come forward as a witness : e,g., in 
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Riajlioolur Butt Chowdhrij v. Futtcli Karavi Chowtlhry, 1 M. J., 
B45, the plaintilfs proved the execution of a bond by their own evi- 
dence and that of five attesting witnesses. Against this the defend- 
ants, set iix") a counter-case of forgery, supporting it by hearsay and 
untrustworthy evidence, but not directly contradicting the plaintiff, 
and not venturing themselves into tlie witness-box, to deny the 
signature. The Original Court found for plaintiff, but the High 
Court re^ ersed the decision : the decision of the High Court was 
reversed by the Judicial Committee. 

(9) Presumption in case of refusal to answer questions.— As to the 

inference to be drawn from a witness’ refusal to answer (piestions as 
to character, see Section 148. See also Criminal Procedure Code, 
Section 348 as to inference from an accused person’s 1 ‘efusal to 
answ’er. 

(10) Presumption of discharge of obligation where document is 
with obligor.— This presumption w'as xu’eviously sanctioned by the 
Courts of this country. ‘‘ A bill having got back into the acceptor’s 
hands is presumed to have been paid : — it is sufficient evidence of 
payment for the acceptor to xn’oduce the bill Shearman v. Flem ing^ 
o B. L. B„ 619. 

Presumption in case of encroachment by a tenant.— An encroach- 
ment by a tenant on laud adjoining to, or even in the neighbourhood 
of his holding, is presumed to be made for the benefit of the landlord : 
and if by adverse i)ossession he acquires a title, he acquix*es it for his 
landlord and not for Ihmself, unless it be distinctly shown that he has 
made the encroachment adversely to his landlord; Nuddyai Chand 
Shah a v. Meajan, I. L. H.. 10 Cal., 820. 

Presumption as to intention in payment, where there is a charge.— 

In Adat]i8 v. AtigelL 5 Cli. D. 634, it w^as held that tlie question, 
whether a mortgage, paid off*, w’as kept ali\ e or extinguished, depended 
upon the intention of the parties. The mastei’ of the Bolls in deli\'er. 
ing his judgment, stated that in a Court of Equity it has always 
been held that the mere fact of a charge having been x)aid off does not 
decide the question w’hether it is extinguished. If it is paid off’ by a 
tenant for life, without any expression of his intention, it is wtII 
established that he retains the benefit of it agahast the inheritance, for, 
although he has not declared his intention of keeping it alive, it is 
Xn'esumed that his intention w'as to do so. because it is manifestly for 
his benefit. On the other hand, wdien the owuier of an estate in fee 
or in tail pa\'h off* a charge, the |)resumption is the other way ; but in 
either case the person paying off the chai-ge can, by exju’essly declar- 
ing his intention, either keex> it alive or destroy it. If there is no 
reason for keeping it alive, then, especially in the case of an owner in 
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fee, equity will, in the absence of any declaration of intention, destroy 
it ; but if there be any reason for keeping it alive, such as the exist- 
ence of another incumbrance, equity will not destroy it.” 

For Presumptions of fraudulent transfer of immoveable property 
for inadequate consideration, see the Transfer of Property Act, IV of 
1882, s. 53. 

For Presumption as to the relief necessary to compensate for breach 
of contract to transfer moveable and immoveable property, see Specific 
Belief Act, I of 1877, s. 12. 


CHAPTER YIIL 

ESTOPPEL. 

115 . When one person has, by his declaration, Estoppel, 
act or omission, intentionally caused or permitted 
another person to believe a thing to be true and to 
act upon such belief, neither he nor his represent- 
ative shall be allowed in any suit or proceeding 
between himself and such person or his represent- 
ative to deny the truth of that thing. 

Illustration. 

A intentionally and falsely leads B to believe that certain land 
belongs to A, and thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A seeks 
to set aside the sale on the gimind that, at the time of the sale, 
he had no title. He must not be allowed to prove his want of 
title. 

IN'ote. 

‘^Estoppel,” it has been said, “ is a branch of law once tortured into 
a variety of absurd refinements,” and the subject is stiU, under the 
English system, somewhat beset with technicality. Estoppel is said 
to arise when one man is concluded and forbidden in law to speak 
against his own act or deed, though it be to say the truth Tevmcs dc 
Ja Leij fit, Bsiojppel : and it differs from conclusive proof in that, when 
a thing is conclusively proved, it is so against all the world, whereas 
estoppel operates only as a personal disability, disabling a particular 
individual from asserting or denying certain facts. See Wood v. 
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Bwccrria^ 11 Exch., 493. A man, it was said by Lord Kenyon, bhall 
not be permitted ‘‘‘ to blow hot and cold” with reference to the same 
transaction, or insist at different times on the truth of each of two 
conflicting allegations according to the promptings of his priTate 
interest. According to the English law-books there are three kinds 
of estoppel, fl), by matter of record; (2j, by deed; (3), by matter w 
l)ais. The most important instance of the first of those classes is 
where a man is bound by a judgment of the Courts, for which proyision 
is made in Section 40 of the present Act. Estoppel by deed is 
grounded on the princqfle that “a deed is the most solemn and 
authentic act that a man can possibly perform with relation to the 
disposal of his property; and, therefore, a man shall always be estopped 
by his own deed, or not permitted to aver or pro\ c anything in con- 
tradiction to what he has once so solemnly and deliberately avowed.” 
2 Blackstone’s Comm., 295. A mere general recital, howe\cr, has 
not the effect of creating an estoppel : but the rule is held to preclude 
a party to a deed, who appeal's b> it to have agreed to a certain state 
of facts as the basis on which he contracts, though Init by way of 
recital, from averring the contrary; Young ^ . Maincock, 7 C. B., 810. 
Estoppel by matter in pais arose when some act of a party was 
deemed to preclude him from afterwards setting up a contrary state 
of facts. 

Under tiie present Act these distinctions are not preserved, and the 
only estoppel known to the law of this country is tliat ])ro\ided b,\ 
this and the t^vo following sections. The present section re-enacts the 
law with regard to estoppels in ptm as laid down in Pickard v. 

6 A. & E., 469, and further explained in Freeman v. Cooke, 2 Ex., 
654. The general rules, of which this section is the embodiment, 
were categorically laid down in Carr London d- X. IT. Compnng. 
L. jR,, It) 0. P., 316. The general pi-inciple underlying all tlie cases 
is that a man shall not be allowed, as between himself and another 
person, to reiJiidiate his own representations, oral or by way of 
conduct, active or passh e, on which that otlier i)erHon has been induced 
or allowed to act. The rule is of very general apjflicatioii. ‘"It is a 
principle of mitural equity,” it was observed by the Judicial Com- 
mittee, “ which must be universally applicable, that, wliere one man 
‘‘ allows another to hold himself out as the owner of an estate, and a 
'*• third jjer&on pu.'chases it for ^ alue from the apparent owner m the 
belief that he is the real o\vner, the man who so allows the other to 
“ hold lumself out shall not be permitted to recover upon bis next 
*Hitle, unless he can ovei-throw that of the purchaser by showing 
“ either that he had direct notice or something which amounts to 
constructive notice of the real title, or that there existed edreum- 
** stances which ought to have put him upon an inquiry that, if 
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“prosecuted, would have led to a discovery of it;” Bam Cwnar 
Kunda v. John and Maria McQueen, 11 B. L. B., 53. Upon the same 
principle, whetC members of a joint Hindu family, being aware of a 
transaction with the joint property by the manager, or one of their 
body, acting ostensibly as owner, lie by, they cannot afterwards 
repudiate it. Norton’s L, C. 202. 

So a Hindu heir may, by defending a pro forma suit for possession, 
brought against his mother by the purchaser of family property, estop 
himself from subsequently suing to set aside the sale as having been 
made without necessity; Kchd Krisfo Das v. Bam Kumar Saha, 
9 AY. B., (Civil Bulingsb 571. 

So, again, where beneficial owners permit a henarnidar to deal with 
the pro}>erty as his own and borrow money on it, they cannot recover 
from the lender w’ho has acted in good faith and obtained a decree in 
satisfaction of which tlie land is sold : Nundum Lai v. Taylor, 
1 B., (Civil Bulings), 37. 

In the same way, in Mnnno Lall v. Lalla Choouee Lai, L. B., I. A., 
144, 21 W. B., 21, a mortgagee, who, when asked by an intending 
purchaser of the mortgaged property whether it was encumbered, 
said that he had no lien on it, was held by the Judicial Committee to 
be precluded from advancing his claim. 

Where a man always represented that certain property belonged 
to his wife, his heirs were estopped from depriving the purchaser from 
the wife of it after his death; Luclimnn Clnmder Geer Gossain v. 
Kalli Ohvrn Sing. 19 AY. B., 292; but this case is to be distinguished 
from Sarat Chunder Dey v. Gopal Cliunder Laha, post, p. 841, by 
the fact that here the husband never himself held the title to the 
property in his own name, whereas there he never held out his wife as 
the owmer of the property and never parted with the possession ; see 
L. B., 19 I. A., pp. 210, 211; see too Chunder Coomar v. Hurhuns 
Bahai, I. L. B., 16 Cal., 137. According to English law a woman, to 
whom goods have been supplied on the strength of her representations 
that she was a single woman, may got rid of her liability by showing 
that, at the time of the contract, she was married ; because, it is said, 
her misrepresentation does not affect her incapacity to contract. This 
exception is not preserved under the present law ; and, apparently, 
whenever a woman can be sued, she wnll be estopped, under this 
section, from denying any representation by which she has succeeded 
in obtaining credit. 

On the same grounds persons, who misrepresent their authority to 
act, and induce other people to act on their misrepresentation, must 
make good their representation. Thus, in Collen v. Wright, 8 E. <!(r 
B., 647 ; AA’’, professing to act as agent for O, made an agreement for 
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the lease of a farm belonging to G, and signed it “ W, agent to G, 
lessor.” On these facts it was held that there was a contract on the 
part of W, that he had authority, on wMch his representatives were 
liable. 

The same rule would apply in cases in which the belief was caused 
or allowed by a man’s agent, acting within the scope of liis duties ; 
and this, although the principal was no party to the misrepresentation 
or concealment, or even was himself deceived. 

There may. however, be eircunistanees in which a person will not 
be precluded from setting up a different state of facts from that 
previously asserted. For instance, a natural mother, a widow, who 
had caused the adoptive mother and son to be entered in the pro- 
prietory column of the certiffeate of her husband, was held not to be 
estopped, from assei-ting her right of inheritance to her natural son, 
on the adoption being found to be invalid ; Mi. Oocley Konwar v. Mt. 
Ladoo^ 13 Moore's I. A., 58o. For a case where a man’s brother w’as 
estopped from questioning the validity of the adoption of his adopted 
son; see Sadashlv Moreshmr Gliafe v. Hart Moreslivar Ghafe^ 11 
Bom. H. C., 190. 

A mortgagee, who purchases, at a sale in execution of his mortgage 
decree, the right, title and interest of his mortgagor, is affected by any 
estoppel which affects the mortgagor, in asserting his title against 
tliird parties ; Foresnatli Mookerjee v. Anathnatli Deh^ L. B.. 9 I. A., 
147 ; I. L. B., 9 CaL, 265, P. C. Where a trustee mortgaged land 
without giving notice of the trust, and the mortgagee seemed a decree 
for the sale of the land, the trustee was held to be estopped from 
asserting his title ; Guhar Ali v. Fidar Alt, I. L. B., 6 All., 24. 

But the simple fact of purchase at an execution- sale does not make 
the purchaser “the representative” of the judgment-debtor for the 
purposes of this section; Lala Parhhu Lai v. Mylne^ I. L. B., 14 CaL, 
401 ; and see Bashi Chunder Sen v. Ena yet AH antd another, I. L. R., 
20 CaL, 236. Defendants wlio allow property to be sold under an 
execution without putting forward their claim to it and who after- 
wards receive the surplus of sale ai’e not thereby estopped from 
setting up their title — ^unless they induced bidders to believe that 
they did not claim it; Guntpadajta v. Irapa, I. L. B., 14 Bom., 558. 
Bimilarly a person who bids at an auction sale for property which 
he has claimed and still claims as his own is not thereby estopped 
from subsequently claiming the property from the purchaser ; Glieran 
V. Kiuig BeJiari, I. L. R., 9 AIL, 413. 

The law as to estoppel as prevailing under this section has been 
very ably summed up by Lord Shand in Saraf Chunder Dey v. 
Gopal Oh under Laha^ L. B,, 19 1. A., 203; L L. R., 20 CaL, 296. 
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The facts are as follows : Timed Ali made a gift of certain property 
to his wife Arjee Bibi by liiba held to be invalid : after his death 
she mortgaged the property, and on an auction sale under a decree 
it was bought by the appellants’ predecessor in title. Afterwards 
Ahmed Hossein and riahimunnissa Bibi,. the son and daughter of 
Timed Ali and Arjee Bibi, sold their rights in the property to the 
respondents. It was held that Ahmed Hossein having acted as 
moktear to Arjee Bibi and liavhig executed a mortgage in her behalf 
and in her name and received the mortgage money, was estopped 
from denying lior title to the moi'tgaged propei'ty wJiether lie was 
aware of its invalidity or erroiieouslv believed it to be valid ; there 
was a distinct representation by Ahmed, professing to act as his 
mother’s attorney, that she was owner in possession having a good title 
to create a valid mortgage, the transaebion was concluded on the 
footing of that representation and the creditor was thereby induced 
to lend the money on the soem’ity of the mortgage : inquiry as to 
the title of Arjee Bibi to grant the moiiigage in virtue of the liiba in 
her favour was made quite unnecessary by the representation and 
conduct of Ahmed. This section “ does not make it a condition of 
estoppel resulting that the person, who by his declaration or act 
has induced the belief on which another has acted, was either com- 
mitting or seeking to commit a fraud, or that lie was acting with a full 
knowledge of the circumstances, and under no mistake or appre- 
hension” ; the law of England and the law of India on the matter are 
the same and the former gives no countenance to the doctrine that 
in order to create estoppel the person whose acts or declarations 
induced another to act in a particular way must liave been under 
no mistake himself, or must have acted with an intention to mislead 
or deceive. What the law fi.e., the English law) and the Indian 
statute mainly regard is the position of the person who was induced 
to act, and the principle on which the law and the statute rest is, 
that it would be most inequitable and unjust to him that if another, 
by a representation made, or by conduct amounting to a representation 
had induced him to act as he would not otherwise have done, the 
person who made the representation should be allowed to deny or 
repudiate the effect of his former statement, to the loss and injury 
of the person who acted on it.” This decision expressly overrules 
those arrived at in Ganga 8ahai v. Hera ShtgJu L L. R., 2 All., 809 
and Vishnu Krishnan, I. L, R., 7 Mad., 3. The above principles 
arc in accordance with those laid down in Jorrlen v. Hon eg ^ 5 H. L. 
C. 185. 8ee too Park’s judgment in Freeman v. Cook, 2 Ex. 654 at 
p. 663. If whatever a man’s real intention may be, he so conducts 
hnnself that a reasonable man would take the representation to be 
true, and believe that it was meant that he should act upon it, and 
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thus misled into honoring the cheque, the i erson responsible for the 
negligence could iiot recover from them the sum paid on it ; Yoiony 
V. Grate, 4 Bing., 253. The neglect must, however, be in the transac- 
tion itself and must be of some duty, which is owing to the person 
misled, or to the public of which he is a member, not merely of 
prudence as regards a man's own self, or of a duty owing to third 
parties. Thus whoi*e a person carelessly lea^'es his door open, whereby 
his goods are stolen, ho is not estopped from denying the title of an 
innocent purchaser of the goods from the thief; Swaii v. N. B, 
Australasian Company, 2 H. & C., 175, at p. 181. 

In Laveryhe v. Hooper, I. L. R., 4 Mad., 149, it was lield that the 
plaintiffs, having by their conduct led defendants to belie \ o that the> 
claimed no right to a trade mark, and that it was open to the defend- 
ants to adopt it, were estopped from denying the defendants’ right 
to use it in the Madras market. 

In Mina Konioarix. Juggat Setuni, L. B., 10 I. A. 119; I. L, R., 
10 Cal., 196, the Judicial Committee held that to petition for post- 
ponement of a sale in execution of a decree is not a causing or permit- 
ting the decree-holder to suppose that the judgment-debtor admits 
that the decree can be legally executed. It creates no estoppel, and 
the judgment-debtor may, notwithstanding that he has filed such a 
petition, contend that execution is barred by lapse of time. For oases 
where such a petition has been held to be and not to be an estoppel ; 
see Girdliari Singh 'v. Harden Narain Singh, L. R., 3 I. A. 230 and 
Thahoor Mahatah Deo v. Lcelanund Singh, I. L. R., 7 Cal., 613, res- 
pectively. 

In Muhammad Sami-uddin Khan Manna Lull, I. L. R., 11 AIL. 
386, the i)laiutiff m a suit for redemption of a mortgage was the 
assignee of the original mortgagor and in a former suit for redemp- 
tion by the mortgagor had not applied to be made a party but had 
put forward or consented to imttiiig for\vard the original mortga- 
gor as the party entitled to redeem. It was held that as there was 
nothing in the litigation to show that the defendant mortgagee was in 
any way induced to alter his jposition or to do any act which he v^ould 
not otherwise have done in consequence of the assignee’s conduct, the 
latter was not estopped from afterwards suing for redemi)tion on his 
own account. And a different case cannot be set up on appeal from 
what was set up in the Court below ; so when E mortgaged land to 
the plaintiff, and the defendant bought the land at an execution sale 
for a debt of xk. E’s father to him, and on the trial the plaintiff set up 
E’s title as against A's, on appeal ho cannot claim any title against 
the creditor on the ground that the mortgage was good against A . 
BasJii Chimder San v. Enai/et AH and another, I. L. B., 20 Cal., 236,’ 
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Where occupancy tenants sold their rights with the consent of the 
y.emindars it seems that the latter were not estopped from main- 
taining the sale deed to be invalid as against the vendee ; although on 
their receiving rent from him a tenancy might liave been created ; 
Bicrga v. Jhingun, I. L. K., 8 All., 511, 878. 

This section which contemplates a person “ by his declaration, act 
or omission causing or permitting another person to believe a thing 
to be true and to act on that belief,” in which case he cannot deny 
the truth of the thing,” refers to the belief in a fact and not in a 
proposition of law; Bajnarain Bose v. Universal Life Assurance Co., 
I. L. R., 7 Cal., 594 ; Gaslwant Piittii Shenvi v. liadliabai^ I. L. E., 
14 Bom., 312. The causing another to believe need not be intentional ; 
Sarai Cluuuler Beg v. Gopal Chancier Lalia, L. H., 12 I. Ap., 203. 

Estoppel by pleadings. — There is a form of estoppel which does not, 
perhaps, fall precisely within the terms ol this section, but whicli 
is recognized by the Courts : vh., that, where a litigant has set 
up one case, he Avill not, ordinarily, be allowed, at another stage of 
the suit, to abandon it and set up another — ^thus where a defendant, 
sued ejectment, alleged that he 3iad pxirchased the land, and dis- 
claimed tlie plaintiff’s title, he was not allowed in appeal to contend 
that he was an occupancy ryot; Sntgcihhania Dassce v. Krishna 
Chunder Chafierjec, 1. L. E., 6 Cal., 55. For a case where admissions 
of an understanding that a mortgage had been converted into a sale 
did not act as an estoppel to a denial of the existence of the mort- 
gage, sec Ahdul Bakim v. Madhaomv Apaji, 1. L. E., 14 Bom., 78. 

116 . No tenant of immoveable property, or per- 
son claiming through, such tenant, shall, during the 
continuance of the tenancy, be permitted to deny 
that the landlord of such tenant had, at the begin- 
ning of the tenancy, a title to such immoveable 
property ; and no person who came upon any immo- 
veable property by the license of the person in pos- 
session thereof, shall be permitted to deny that snob 
person had a title to such possession at the time 
when such license was given. 

Noise* 

Estoppel of Tenant. — The rule of English law that a tenant may 
not, while in possession, dispute the title of the landlord, under 
whom he entered, has been considered to involve the result that, if a 
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tenant consents to give up possession to a part\ claiming b,v a title 
adverse to his own landlord, the party is estopped, as the tenant 
would have been, from disputing the kndlord’s title ; Sullen v. MilU^ 
2 B. «ic Ad., 17. 

But a tenant may sliow that his landlord had no title at a date 
previous to the commencement of his tenancy : or that since the 
commencement of his tenancy, the title of tlie landlord has expired 
or been defeated : as by showing that his landlord’s estate w'as for 
the lifetime of some person, who is since dead ; or that he was a 
tenant at will, and that the tenancy has been concluded. — Tai/L, § 
102 . 

Where a r^ot, being m possession of a certain holding, executed 
a kabuliat, and paid rent for it to the ))lamtitif, who claimed it 
under a derivathe title from the last owner, it was held tlnit ho 
was not estopped from disputing the pUiutifi’s title, as the words 
“ at the beginning of the tenancy” must be held to apply only to 
cases where tenants are put into possession by the person to whom 
they have attorned, not to oases in which the tenant is already in 
possession ; Lai Mahomed v. KelluniiHy I. L. B., 11 Cal., 519. 

Ho where the owner of certain land let miother person into pos- 
session of some neighbouring w'aste land w’lrich was unabhessecl to 
the revenue ; and the tenant let in a third person who got it assessed 
and obtained a patra for the laud from tlie revenue authorities, 
it WHS held that the defendant (the third person) was not estopped 
from denying plahitiH’s title, as after obtainmg the patra his title 
was adverse; Suhbavaya v. Krishnajpjpa, I. L, lb, 12 ]\Iad., 422. 

Where a defendant accepted a lease from the plaintih' alouc it is 
no defence to an action fur rent to say that ho lias paid it to tlic 
plaintiifs co-shai’er wholly or jointly with the plaintiff; JuniHedi 
Sorahji v, Lahihmiram lUijaram, 1. L. Ih, 18 Bom., 828. 

Benami transactions are a recognized system -among Hindus, the 
criterion of hona fitles being the source whence the money came ; 
Goj)eekrist (ronain v. (Tiingapen>uu<l Gonain, 6 Moore’s I. A., 58. 
Therefore, in a suit for rent, based on a kabuliat, the tenant is not 
estopped from denying that the landlord, mentioned iu the kahu- 
liat, is the real landlord, tmd alleging that the title in tlie land- 
lord, mentioned in the kabuliat, is only a benami or fictitious title. 
To assume that the landlord mentioned in the kabuliat is the real 
owner of the land is to beg the question; Daniel v. Kedavnatk 
ChuckerhutUj, 1 B. L. R., 720; 16 W. R., 186 ; 20 AV. R., 852. This 
case wB>h decided before this Act came into force, but the principle 
seems to be unaffected by this section. 
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The tenant cannot dispute his landlord’s title ; but in the case 
of a hcn^mi holder, whether landlord or tenant, “on one side or 
other of the contract, the name used is not that of the real contract- 
ing party . . . The principle of one of the common forms of hcnami 
contract in this country is that A contracts with B, though, by 
the desire and for the convenience of one or other of those parties, 
the name of C is used instead of the name of that part\. It is clear 
that, in such a case. C did not contract at all. He was not the 
agent for either, but was, and is, a stranger to the whole business.” 
/Vr .Tackson, J., in DipinhpJiari Ohowdvy v. Hamchandm //o/y, 5 B. 
L. 11., 234, at xoages 24S, 249. 

Mere payment of rent does not estop the tenant, unless unex- 
plained. —The mere payment of rent, how^ever, does not necessarily 
estop the tenant from denying the landlord's title. “ Where a 
tenancy is attempted to bo established by mere paymmt of rent, 
without any proof of an actual demise or of the teiiaiit having been 
let into possession by the person to whom the p lymenti was made, 
evidence is always admissible on the part of the tenant to explain 
the payment of rent and to show on whose behalf snclr rent was 
received;” Doe (L Haroey v. Feancia^ 2 M. Bob., o7. But in the 
absence of explanation, payment of rent would create an estoppel. 

The estoppel continues during the continuance of the tenancy.— 

According to English law, the estoppel in oases of this class prevails, 
while llic tenant is in possession of the premises : the present section 
extends it to the continuance of the tenancy. 

117. No acceptor of a bill of exchange shall be 
permitted to deny that the drawer had authority to 
draw such, bill or to endorse it*^’ ; nor shall any 
bailee* or licensee be permitted to deny that his 
bailor or licensor had, at the time when the bail- 
ment or license commenced, authority to make such 
bailment or grant such license. 

Explanation (1). — The acceptor of a bill of ex- 
change may deny that the bill was really drawn by 
the person by whom it purports to have been drawn. 

Explanation (2). — If a bailee delivers the goods 
bailed to a person other than a bailor, he may prove 
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that such person had a right to them as against the 
bailor. 

wrote. 

(1) Of what the acceptance of a bill of exchange is deemed a con- 
clusiYe admission. — Aeeordinfr to Enolisli law tlio acceptance of a bill 
of exchange i«! deemed a conciliative admission, on the part of the 
acceptor, of the aii^piature of the drawer, and of his capacity to draw, 
and, if the bill be payable to the order of the drawer, of his capacity 
to indorse : and, if the bill be drawn by procuration, of the authority 
of the agent to draw in the name of the principal, and, observes Mr, 
Taylor, *‘it matters not in this respect whether the bill be drawn 
before or after acceptance.” But the acceptor does not necessarily 
admit the signature of the payee or any other indorser, though these 
indorsements may have been on the biU at the time of acceptance, nor 
that the agent, who has drawn a bill per proc., payable to the order 
of the principal, had authority to indorse. Byles on Bills (15th ed.), 
267. If the bill is accepted in blank, the acceptor may not deny the 
fact that the drawer indorsed it; L, <f* 8, W. Banl' v. Wenhvorl:li^ 
L. R., 5 Ex. T>., 96. When a forged bill is made payable to the 
order of the drawer, the acceptor may deny the genuineness of the 
indorsement. — Taxjh, § 851. Under the present section the estoppel 
extends only to exclude a denial of the drawer’s authority to draw or 
indorse ; but the acceptor might, it would appear, be estopped from 
denying the genuineness of a drawer’s signature, under Section 115, 
as against any person whom his acceptance had induced to accredit 
the bill. The acceptor of a bill is not estopped from denying the 
signature of the payee, or of an indorsee. 

In England the acceptor, though he admits the authority of the 
drawer to draw’ the bill, does not admit his authority to indorse it ; 
Garland v. Javomh, L. R., 8 Ex., 216, but if he accepts it with the 
intent that the draw’er shall indorse it and raise money upon it, he 
may be estopped from denying the indorsement ; Beeman v. DiieTt, 
11 M. & W., 251. 

If a partner consents to a bill being drawn in the firm’s name, he 
may be taken to have conclusively established against himself that 
the indorsing was necessary for the purposes of the firm, and that 
his partner had the same authority as if the business of the firm 
required draw’ing and indorsing bills ; Lewis v. Beilly, 1 Q. B., (N. 
S.), 349. 

In Chapter XIII of the Negotiable Instruments Act, XXVI of 1881, 
certain special rales of evidence are laid down. Every negotiable 
instrument is presumed to have been drawn, accepted, indorsed, 
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negotiated or transferred for good consideration : to have been made 
on the date it bears: to have been accepted and transferred before 
maturity ; to have been indorsed in the order in which the indorse- 
ments aj)pear : if lost, to liave been duly stamped. The Court must 
also presume that the holder is a liolder in duo course : and on proof 
of protest of a negotiable instrument, that it has been dishonoured. 
No maker of a bill of exchange, tind no drawer of a bill of exchange 
or cheque, and no acceptor for honour can, as against a holder in 
due course, deny the validity of the instrument as originally drawn. 
No maker of a promissory note and no acceptor of a bill of exchange, 
payable to or to the order of a specified i^erson, can, in a suit by 
a holder in due course, deny the payee’s capacity, at the date of the 
instrument, to indorse it: and no indorsee may, in a suit by a 
subsequent holder, deny the signature or capacity to contract of any 
prior party to the instrument. 

(2) When bailee may plead badness of bailor’s title. — As to the 
general duties and rights of bailees, see Contract Act, 1872, Chapter 
IX, Sections 148 — 179. The law, as laid down in the present section, 
appears to bo loss stringent, as regards the estoppel of a bailee, than 
that of England, according to wJiich a bailee, who has once acknow- 
ledged the title of the bailor, is precluded from setting up the title of 
a third party to the article bailed, except in cases where the bailor has 
obtained the article fraudulently or torfciouslv from the third person, 
and where the bailee is able to shoAv that he was, when ho acknow- 
ledged the bailor’s title, ignorant of the fraudulent or tortious mode 
in which the article had been obtained, and also that the third party 
has made a claim to the article. A pledgee is, however, on a somewhat, 
different footing. “ Whore a person ^ffedges property to which he has 
no title, the pledgee is not estopped from delivering it to the rightful 
owner ; for, on an ordinary pledge, the j)ledgor impliedly undertakes 
that the property is his own ; and the pledgee merely undertakes that 
he win return it to the pledgor provided it be not shown to belong to 
another. A common carrier, also, being bound to receive goods for 
carriage, and having no means of making enquiry as to their owner- 
ship, is at liberty to dispute the title of the person from w’hom he has 
received them ; and may establish a defence by proving that lie has 
delivered them to the real owner on his claiming them.” Tayl., 
§ 849. 

Under the present section, a bailee sued by his bailor, would, it 
appears, in every instance be able to plead that the bailor’s title was 
bad, and that he had delivered the aidiiclo bailed to the rightful owner. 

By 18 & 19 Yic. c. Ill, s. 3, it is provided that a bill of lading in 
the hands of the consignee or indorsee for valuable consideration, 
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representing goods to have been shipped on board a vessel, is oon- 
cliisi^'e proof of that shipment as against the master or other person 
signing the same ; unless the holder of the bill of lading had actual 
notice that the goods were not on board. But the master or other 
person signing the bill of kding may exonerate liimscU by showing 
that the misrepresentation was caused without any default on liis part 
and wholly by the fraud of the shipper or holder or some one under 
whom the holder holds, Dig., Art. 105. 


CHAPTER IX. 

OF WITNESSES. 

118 . All persons'^’ shall be competent to testify 
unless the Court considers that they are prevented 
from understanding the questions put to them, or 
from giving rational answers to those questions, by 
tender years, extreme old age, disease, whether of 
body or mind, or any other cause of the same kind. 

Explanation . — A lunatic is not incompetent to 
testify unless he is prevented by his lunacy from 
understanding the questions put to him and giving 
rational answers to them. 

Noise. 

Competence of witnesses. — ^TMs general provision must be read 
subject to the special disqualifications provided elsewhere in the Act, 
as, for example, in Sections 122, 123, 126. Nor is it to be understood 
as enabling an accused person to give eA'idence as a witness on his own 
behalf, inasmuch as the Code of Criminal Procedure expressly pro- 
vides that no oath or affirmation shall be administered to the accused 
person. 

The only disqualification is the presence of some cause, which 
prevents the witness from understanding the questions put to him 
or giving rational answers. The Englisli law adds “ or from knowing 

truth.” This omission in the Indian 
Act will obviate the occuiTence of questions as to the condition 
of witnesses, whose age, appearance or circuuistanees suggest the 
probability of a want of moral perception. The only question for the 
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Judge in whether the witnebs can underbtaiid tlie question and give 
rational answers. There is no deiinition of the word "■testify” in 
the x\.ct ; but it is obvious that it refers to the “■ statements which 
the Court permits or requires to be made before it by witnesses” 
mentioned in Section ;3. 

Act X of 1870 pro\ides that Hindus and Mahomedans and all 
jiersons wJio ha\o an objection to an oath, shall make an affirmation 
instead of an oath. TJie Act further pro\ides that a witness may 
oiler to give c^'idcnce on oath in any form common amongst or held 
binding Ijy persons of his race or persuasion, not repugnant to justice 
or decency, and not purporting to atfect any third person, and that 
the Court may, if it think lit, tender such oath : and fui-ther, that, a 
pai*ty may offer to be bound by evidence given on any such oath, if 
taken by tlie opposite paity : and that if in such a case the opposite 
party chooses to take it, the evidence so given, shall be conclusive 
proof as against the person who offered to be bound. 

Til i?. v, Mufihainut Itwarya, 14 B. L. K., 54, the accused was 
charged with tlirowing two children into a well. Tlie only eye- 
witness of the offence, at the trial before the Sessions Judge, was a 
child, and as she did not understand the nature of an oath or solemn 
affirmation, her evidence was taken on simple affirmation. The jury 
found the prisoner guilt\ : On appeal the Bengal High Court held, 
that the omission to administer either an oath or solemn affirmation, 
although knowingly made, did not, with reference to the Indian Oaths 
Act, render the child’s evidence inadmissible. 

In Qween-Empresis v. Mam, I. L. K., 10 AIL, 207, it was held that 
the evidence of a child of tender years without an oath or solemn 
affirmation was not admissible because 6 18 of tlie Oaths Act X 

of 1873 arc imperative, hut this decision was dissented from in /A v. 
Bhava, I. L. 11., 16 Bom., 359. 

An oath or affirmation must not bo administered to a witness unless 
the witness’s competency is pro\cd. For this pmqiose the Court 
should examine the extent of liis infcellectual capacity and imderstand- 
ing; Quecii’Einpress v. Lai Laliai, I. L. B., 11 AIL, 183. 

Attendance of witnesses. — There are vaiious penalties, by which 
witnesses ai’e compelled to accept service of summons, to come to 
Court, to speak the truth, and to produce docinnents when legally 
called upon to do so. As to civil cases, see Civ. Proc. Code, 1882, Ch, 
XIY ; and in criminal proceedings, Orim. Proc. Code, Ch. XVIII ; 
also Indian Penal Code, Chapter X, Sections 172 — 180, but note that 
Section 178 is practically repealed by the Oaths Act, 1873. In addi- 
tion to these penal provisions, a party, aggrieved by the refusal of a 
witness to attend or to speak or to produce a document, has a civil 
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remedy. liy Hectiou 26 of Act XIX of 1853, any person to whom a 
bumuions to attend and give evidence, or prodneo a document, is 
pcrboiidlly dclhcred, and who, without lawful excuse, neglects or 
refuses so to attend, or who absconds in order to avoid service of the 
summons, and any person who, when required by the Court to give 
e\idGnce or to produce a document, refuses to give evidence, or sign 
his deposition, or produce a document in his possession, is liable to 
the party, at whose instance the suininoiis 'svas issued or the evidence 
required, for all damages, arising from such neglect, refusal or abscond- 
ing, to bo recovered in a Civil action. Section 178 of the Civ. Proc. 
Code declares that “"Whenever any party to a suit is required to give 
evidence, or to produce u doemnent, the rules as to witnesses con- 
tained in this Code shall apply to him as far as they are applicable.” 

j Evidence of the Accused.— Though it is not expressly provided by 
the Act, it must be inferred from the language of the Grimmal Proce- 
dui’e Code that an accused person is not a competent witness in liis 
owm trial ; as Section 345 provides distinctly against the administration 
of an oath or afiirmation to an accused i^erson. In England the Criminal 
Evidence Act 1898 (61 A 62 Yict. c. 36) makes a person charged with 
an ofTence and his mfe or her husband a competent witness for fche 
defence at every stage of the proceedings ; the person charged may 
not be called except on his owui application, and except in a few cases 
the wife or husband may 3iot be called without the consent of the 
person cliavged, the most important exceptions being where the one 
commits an offence such as an assault on the other. The principle of 
the Act had obtained recognition in previous legislative enactments, 
of which much the most important w’as the Criminal Law Amendment 
Act 1885, -which dealt with offences against women and children ; and 
the Act was strongly opposed by a certain number of lawyers who 
had had practical experience in the working of this measure. Their 
contention was that it would lead to the conviction of innocent per- 
sons by leading tlie jui*y to substitute the balance of evidence for the 
absence of reasonable doubt as a ground for conviction, and by offering 
an innocent prisoner of bad character an opportunity of trying to 
improve his position by tolling a lie. The Act has not yet been 
sufficiently tested to make it possible to say how far these views have 
been justified. 

One accused cannot be a witness for ov against a co-accused.— The 
statement of one of several jointly accused persons, implicating 
liimself and some other of the accused, may be considered by the 
Court against all the co-accused {ante Section 30) : from this it may 
be inferred that one of several co-accused persons cannot except 
where a pardon has been tendered under the Code, be called as a 
witness for or against the co-accused, a course of procedure which the 
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English law formerly did not allow ; B. v. Fayne, L. E., 1 C. C. 
349 E, but which has been followed by the Indian Courts ; JR. v. Ashraf 
Sheikh and others^ 6 W. E. Criminal Euhngs, 91. When a charge 
was made against two persons, but process issued against one only, 
the otlier was held to be a competent witness for the defence ; Mohesh 
Chandra Koj^ali w Mohesh Chiuidra Das, 10 Cal., L. E., 553. Where 
a man was arrested and illegally discharged it was held that he might 
be a competent witness against his accomplices ; an accused person 
under Section 342 of the Code of Criminal Procedure means one over 
whom the magistrate or other Court is exercising jurisdiction ; LL v. 
Mona Fiina, I. L. E., 16 Bom., 661. 

As to Jurymen or Assessors becoming witnesses, see Criminal 
Procedure Code, Section 294. 

In England it has been questioned whether a prisoner under 
sentence of death is a competent witness ; B. v. Wehbe, 11 Cox, 133, 
Ste^h Dig., § 107. 

119 . A witness who is unable to speak may 
give liis evidence in any other manner in which he 
can make it intelligible, as by writing or by signs ; 
but such writing must be written and the signs 
made in open Court. Evidence so given shall be 
deemed to be oral evidence. 

Deaf and dumb witnesses. — The same rule would, no doubt, be 
applicable in the case of deaf, or deaf and dumb witnesses, who 
might be communicated with by special signs, provided the Court 
was satisfied as to the reality and accuracy of such communication. 
Competence to understand the questions put to him and to give 
rational answers is, under {ejection 118 the one essential qualification 
for a witness. Deaf and dumb persons were formerly excluded as 
witnesses on the presumption of their idiotcy : it is now ascertained 
how gromidlcss this presumption is. 

120 . In all civil proceedings the parties to the 
suit, and the husband or wife of any party to the 
suit shall be competent witnesses. In criminal 
proceedings against any person, the husband or wife 
of such person, respectively, shall be a competent 
witness. 


Dumb wit" 
nesses. 


Married per- 
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l^ote* 

CiYil Proceedings. — ilastard\ proceecliui^s imdcv the provisions of 
S'. 488 of the Crim. Proc. Code are in the nature of civil procoodin^s 
within the meaning of this section and the person songht to be 
charged is a competent witness on his own behalf; Nuf Mahomed 
v. Bismulla Jan, I. L. K., 16 Oal., 781. 

Competence of parties and of husband or wife of a party. — IJy the 

English Common Law the parties to a proceeding and the Imsband or 
wife of a party were formerly incompotent as ^vitnesses in all cases. 
This incompetcncy was removed as to parties in ci\il cases, but not 
in criminal, by 14 k 15 Vic. c. 99, s. 2 : and as to husbands and wives 
by 16 k 17 Vic. c. 83, Sections 1 tk: 2, except in proceedings for 
adultery. This exception as repealed by 32 33 Vic. c. 68, Section 3, 

with the pro^'iso that no witness, whether a party to the suit or not, 
is liable to be asked or bound to answer any question tending to show 
that he or she has been guilty of adultery unless he or she has already, 
in the same proceeding, given evidence in disproof of adultery. A 
wife or husband of a person charged v ith a criminal ofience is now a 
competent witness for the defence, and sometimes a compellable one 
for the prosecution; see 61 k 62 Viet. c. 36, sajjra, p. 348. 

Indian Divorce Act. — In Indhi there was, previous to the pass- 
ing of the Evidence Act, a couiiict of opinion between the Indian 
Courts as to the admissibility of evidence of this desciiption. i3y 
Section 51 of Act IV of 1869, it is provided that any party may 
offer Mmself or herself as a witness and shall be examined and may 
be cross-examined like any other witness. Provision is also made 
for the parties verif;) ing their cases by alhdaAit, and for the cross- 
examination of the party makmg the athda\it, Section 52 pro\ides 
that, in petitions presented by a nife praying for dissolution of 
marriage on tlie ground of adultery coupled with cruelty, or coupled 
with desertion without reasonable cause, the Imsband and wife 
respectively shall be competent and camj/ellaUe to give evidence of, 
or relating to, such cmelty or desertion. TJio effect of thevse pro- 
visions appears to be to restrict the competency of iuisbands and 
wives, in the first class of cases, to suits in which the parties offer 
themselves as witnesses or verify those eases by affidavit: and in 
the second to confine the evidence to the question of cruelty and 
desertion; Kelhj v. Kellij and Saimders, 3 B. L. IL, Appx., 6. These 
provisions, which are borrowed from the English Act, 22 k 23 Vic. 
c. 61, s. 6, imply that, except as proNided, husbands and wives 
were not at the time of the passing of the Act, compellable in Matri- 
monial suits to wffiich they w’ere parties, to give evidence. The 
present section lays dowm a general rule of competence as between 
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husband and wife, in civil and in criminal proceedings, but does 
not refer expressly to Matrimonial proceedings. If it be held that 
the section does not extend to these, the result will be (1) that 
husbands and wives can offer themselves to give evidence in any 
case, or may tender ailidivits, and will thereupon be liable to cross- 
examination and re-examination and (*2) that, in petitions by a wife 
praying for dissolution of marriage on the ground of adultery coupled 
with cruelty, or coupled with unreasonable desertion, the husband 
is competent and compellable to give evidence of such cruelty or 
desertion, but not, apparently, of the adultery. There is no express 
provision in the Indian Act importing the proviso mentioned in 32 & 

33 Yict. c. 68, s. 3 into Indian Law. 

Communications during marriage. — The provisions of the present 
section are considerably restricted by those of Section 122, wliich 
exclude all communications made during u^aniage. 

The rule as to the competence of husband or wife as a witness in 
criminal cases is a re-enactment of the law in force in this country, 
as laid down by Peacock, C. J., in /?. v. Khcirula, 6 W. R., Criminal 
Rulings, 22. The Judgment in this case contains a lucid exposi- 
tion of the grounds on which it is considered advisable in India to 
make such evidence admissible. 

In De Bretton v. De Breiton and Holme^ I. L. R., 4 AIL, 49, the co- 
respondenb was summoned by the petitioner and asked on examin- 
ation whether ho had had sexual intercourse with the respondent. He 
answered this question, not being aware that he was at liberty to 
decline to answer. It was held that he had not ‘ offered himself’ 
as a witness, and that liis answer to this question was not admissible. 

121 . No Jiidge or Magistrate shall, except upon J°agea^ ana 
the special order of some Court to which he is sub- 
ordinate, be compelled to answer any questions as 
to his own conduct in Court as such Judge or 
Magistrate, or as to anything w’hich came to his 
knowledge in Court as such Judge or Magistrate ; 
but he may be examined as to other matters which 
occurred in his presence whilst he was so acting. 

Illustrations, 

(a) A, on his trial before the Court of Session, says that 
a deposition was improperly taken by B, the Magistrate. B 
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cannot be compelled to answer questions as to this, except upon 
the special order of a Superior Court. 

(h) A is accused before the Court of Session of having given 
false evidence before B, a Magistrate. B cannot be asked what 
A said, except upon the special order of the Superior Court. 

(c) A is accused before the Court of Session of attempting 
to murder a Police officer whilst on his trial before B, a Sessions 
Judge. Rmay he examined as to what occurred. 

Privilege of Judges and Magistrates. — This section clears up an 
uncertain poini of English law by exempting a Judge from answering 
questions as to his own conduct in Court, or as to anything other than 
actual occurrences in his presence, which came to his knowledge in 
Court as such Judge, unless with the special order of the Court above. 
See Stej>]i. Dig, Art, 111. 

When a Judge may be a witness. — A Judge may, if it be necessary, 
give evidence in a case which he is himself trying, but should first 
make the proper oath or affirmation, Best^ § 188. A Sessions Judge 
has been held, in this country, competent to gh'e evidence in a case 
tried before him with the aid of assessors; B, v. Mtikia Singh, 4 B. 
L. R., {Cr. Ap.,) 15. illr. Taylor suggests, § 1879, that a Judge, 
sitting alone, cannot be a witness as there is no one to tender the 
oath to him ; and in J. v. Donnelly, 2 I. L. R., Cal., 405, it was held 
that one, wiio is sitting as a sole Judge, is not competent also to be 
a witness. Markby, J., observed (page 412). “As to the second 
point, whether the conviction is illegal because the Magistrate himself 
gave evidence, that question seems to me to resolve itself into this. 
Is a sole Judge of law and fact competent to decide a case in which 
he has himself given evidence ? It has been strongly contended on the 
part of the Crown that he is so, and that there is no impediment in 
law to a Judge ghing evidence, and then disposing himself of the case 
by his sole opinion. No instance of this kind has, however, been 
found, and no authority of any Judge or text writer has been cited in 
support of sucli a proposition. The English cases (they are very few 
and very old) do not go further than to establish that a person having 
to exercise judicial functions may give evidence in a case pending 
before him when such evidence can and must be submitted to the 
independent judgment of other persons, exercising similar judicial 
functions, sitting with him at the same time Norman, J,, in E, v. 

n#-. n.i . rt.v. .7.^ XT_ r„ — J • x-.x J—. 
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eircumstanees, a Judge has been called as a witness in a trial, on 
which he was sitting, later than the trial of Lord Stafford. Two cases 
are cited as having occurred in this country — one the case of /«. v. 
Taraiiersaud Bliuttacliarjee^ and the other the case before Mr. Justice 
Norman above referred to. That learned Judge went into the matter 
on that occasion very fully ; and ha\ ing carefully considered his 
judgment, I have come to the conclusion that he did not intend to 
carry the law beyond' that which he lays down as the result of the 
English cases ... In the absence therefore of any authority for the 
position that a sole Judge of law and fact may give evidence, and then 
decide a case in Avliicli he has been a witness. I refuse to give any 
countenance to what appears to me to be a most objectionable pro- 
ceeding. Every one admits tluit it is highly objectiontible for a 
Judge to gi^o evidence e\en when there are otlier Judges beside him- 
self. For my own part, I consider these objections so formidable 
that T would gladly see tlic practice of calling a Judge as a witness 
abolished in all oases. But these objections are greatly increased 
when the Judge who testifies is a sole Judge. Tire case is entirely in 
his hands. He has no one to restrain, correct, or check him. If he 
gives evidence upon any mitter of importance, the x‘)arty against 
whom his evidence tells could not venture to test his credibility 
either by cross-examination, or contradict it by otlier testimony .... 
The Judge would therefore give his evidence without the usual safe- 
guards against false testimony — a position which has been over and 
over again repudiated.” 

There is great weight, no doubt, in the objections urged against the 
fimetions of Judge and witness being united in a single person. The 
fact, however, remains that the Judge, wdio tries a case, must some- 
times know facts wdiioh have a material bearing upon it. He must 
not, without giving evidence, inipoH into the case his knowledge of 
these facts ; Haro Pejsacl v. Hheo Dyal, L. R., 3 I. A., 280. STet it 
is very improbable that he will be able to divest his mind of it so as 
to prevent its influencing his decision. It might therefore seem better 
that he should openly produce it and give the parties the opportunity 
of testing its accuracy by cross-examination and the Court of Appeal 
the opportunity of testing its cogency. Mliere a Judge, sitting with 
otliers, has given evidence the proper course, says Mr. Taylor, “ appears 
to be that he should leave the Bench and take no further judicial part 
in the trial, because ho can hardly be deemed capable of impartially 
deciding on tlie admissibility of his own testimony, or of weighing it 
against that of anotlier,” — Taifl., ^ 1379. 

In England “it seems that a barrister cannot be compelled to 
testify ill Court as to what ho said in Court in his character of a 
barrister;” Cnrnj v. Walter, 1 Esp., 456. Steph, Dig,, § 111, 

45 
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122 . No person who is or has been married, 
shall be compelled to disclose any communication 
made to him during marriage by any person to whom 
he is or has been married ; nor shall ho be permit- 
ted to disclose any such communication, unless the 
person who made it, or his representative in interest, 
consents, except in suits between married persons, 
or proceedings iu which one married person is prose- 
cuted for any crime committed against the other. 

ISToUe. 

Communications made during Marriage. — Though by Section 120, 
Ini&bands and v, ives are made competent witnesses ag<i;inst one another, 
they are still to some extent pii-silegcd. Xo witness need disclose a 
communication made to him or her by wife or husband during mar- 
riage: nor, Without the permission of tlie wife or husband, am a 
witness disclose any such communication except in the two classes of 
cases specified. The privilege extends to communications made 
during marriage although the marriage has been dissoh od, but not to 
communications made before marriage, although the marriage is still 
existing when the evidence is tendered . — TayLi 909, 910, 910 A. 

The exception in the case of a prosecution of one married person 
for an offence against the other is grounded on the common law 
English rule which in such eases alwa;^ s made the husband or wife a 
competent witness. — TayL^ ^ 1371. 

123 . No oue shall be permitted to give auy 
evidence deiived from unpublished official records 
relating to any affairs of State, excejit with the 
permission of the officer at the head of the depart- 
ment concerned, who shall give or withhold such 
permission as he thinks fit. 

“Affairs of State” would, no doubt, be held to include any matters 
of a public nature with which the Government is concerned. 21, Geo. 
Ill c. 70, s. 5 provides for complaints to the Supreme Court against 
the Governor-General or members of Council and enables the Court, 
in such cases, to enforce the production of a copy of the order and tlu‘ 
examination of the person complained of. 
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124 . Ko public oftioer shall be compelled to dis- official oom- 
close communicatioiis made to him iu official con- 
tidence, ^^■hen he considers that the public interests 

would suffer by the disclosure. 

Statements by an officer before a Military Court of Inquiry.— 

Statements, Avliether oral or written, made by an oMcer summoned to 
attend before a ^Militar^ Court of Inquiry tue pait of the minutes of 
the prooeedmos of the C'ourt, 'tthich, when reported and delnered to 
the Gommander-iii- Chief, aie leceived a,nd held by him on behall of 
the So'seieii^n, and, on grouiidb of public polic^v, cannot be produced 
in evidence; Dafvlivh Lord Bnlthy. L. K., 8 (^. B., 2o5. 

125 . No Magistrate or Police Officer shall be information a? 

n , j T , . , , . to commission 

oompelieci to say wLieiice be got any iniormation as of offences, 
to the commission of any offence, and no revenue 
officer shall be compelled to say whence he got any 
information as to the commission of any offence 
against the public revenue. 

Exj)laitatio)t. — ‘ Eevenue officer’ in this section 
means any officer employed in or about the liusiness 
of any branch of the public revenue. — Ldcf III of 
1887. 

The pn^ilcge thus conferred on Magistr.itcs and Police officers and 
Bevenue officers is extended to the Commandant and second in com- 
mand oi the Bengal Military Police ]>y Act V of 1892, s. 12. 

126 . No barrister, attorney, pleader or valdl, Professional 

•11 1 1 -11 1 • oommunioa- 

shall, at any time, he permitted, unless with his Uons, 
client’s express consent, to disclose any communica- 
tion made to him in the course and for the purpose 
of his employment as such barrister, pleader, attorney 
or vakil by or on behalf of his client, or to state the 
contents or condition of any document with which 
he has become acquainted in the course and for the 
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purpose of his professional employment, or to dis- 
close any advice gis'en by him to his client in the 
course and for the purpose of such employment 

Provided that nothing in this section shall protect 
from disclosure — 

(1) Any such communication made in further- 
ance of any illegal purpose — [Act XVIII of 
1872, s. 10.] 

(2) Any fact observed by any barrister, pleader, 
attorney or vakil, in the course of his eiuployment 
as such, showing that any crime or fraud has been 
committed since the commencement of his employ- 
ment. 

It is immateilal whether the attention of such 
barrister, pleader, attorney or vakil was or was not 
directed to such fact by' or on behalf of his client.'®’ 
— [Act XVIII of 1872, s. 10.] 

Explanation . — The obligation stated in this sec- 
tion continues after the employment has ceased. 

Illusiratians. 

(a ) A, ih client, sa}s to B, an attorney, — ‘I liave cominittocl 
forgery, and I wish you to defend me.’ 

As the defence of a man known to be guilty is not a criminal 
purpose, this couuiiuiiication is protected from disclosure. 

{h) A, a client, says to B, an attoiiiey, — ‘I wish to obtain 
possession of property by the use of a foi-ged deed on which 1 
request you to sue.’ 

This communication, being made in furtherance of a criminal 
purpose, is not protected from disclosure. 

(c) A, being charged -with embezzlement, retains, B, an 
attorney, to defend him, In the course of the proceedings, B 
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observes that an entry has been made in A’s account book, charg- 
ing A witli the sum said to have been embezzled, which entry 
was not in the book at the commencement of his employment. 

This being a fact observed by B in tlie coiu-se of his emplo}'- 
inent, showing that a fraud lias been committed since the com- 
niencemont of the proceedings, it is not protected from disclo- 
sure. 

Note. 

(1) Professional Communications. — The communication, in order to 
be privileged, must have been in the course and for the purpose of 
the barrister’s or other professional person’s employment. Obser- 
vations, tlierefore, which, though made during such employment, 
wore not for the purpose of the ein^rloyment, would not be privileged. 
Accordingly, a remark by a prosecutor that he would give a large 
sum to have the luisoiier hanged,” or a remark by a party after the 
completion of a compromise that “lie was glad that he had settled 
it” — would, it seems, be without the scope of the section. 

And where confidential communications were made to a lawyer, 
but, from some accidental cause, he was not employed, the communi- 
cation has been held not to be privileged : the same would be the case 
with coinmunieatioiis made to a professional person previous to his 
employment, and, of course, with communications made to a man 
unJei* an erroneous notion that he was an attorney. 

It is not, however, necessary that there should have been “ any 
regular retainer, or any particular form of api>lioatioii or engagement, 
or the payment of any fees ; it is enough if the legal adviser be, in 
any way, consult^ in his professional character.” — Tat/l.j § 923. A 
communication to be privileged must in all cases be oonf^ntial. On 
a claim to piivilegc being made by a solicitor under this section he is 
bound to disclose bis client’s name ; and this is so although it may 
Jiave been disclosed to him in the course of his employment by 
another client, unless such communication was confidential that is on 
the express understanding that it was not to be re^ ealed ; the solicitor 
is not bound to disclose the nature of his emi>loyment, but see Note (2), 
Franiji Bhkaji v. Mohanung Dlidnsing, I. L. B., 18 Bom., 263. 

It is quite immaterial whether the communication be made with 
reference to any pending or contemplated litigation. If it be with 
reference to the matters which fall within the ordinary scope of 
professional employment, the legal adviser cannot disclose it, — TayL, 
§ 913 ; (xreenough v. Gaskell, 1 M. & K.., 98, at p. 108, 



358 


rRODUCTloX AND EFFECT OF EVIDENCE. [PT. III. CH. IX. 


Mere matters of observatioii. unconnected with professional advice, 
arc not protected. Thus, an attorney may be asked as to his client’s 
handwriting, even though his knowledge of it was gained in tiie course 
of his professional emplo;>'ment, or as to his identity, these being 
matters of independent obseiwation. 

The rule, laid down in the section, applies, according to tlie English 
cases, even though the attorney be a co-defondant ; Hamilton v. Noti^ 
L. R., 16 Eq., 11‘2 ; but, except as thus restricted, an attorney is a 
competent witness either for or against his client § 184. 

When two parties employ a common solicitor. — In this case the 
protection extends only to such cominunicatioiis as arc made by each 
bo the solicitor in the character of his own solicitor, not to those made 
to him as solicitor for the other party: e.g.^ A and Ji employ C as 
common solicitor to transact a sale. A, the purchaser, asks C to get 
the payment of the purchase-money postponed ; this communicatiou 
is not protected, because it was made to C, not in his capacit,\ of A’s 
own solicitor, but of B’s; l^erry v. Smithy 9 M. & \V., 681. 

An admission made by a defendant, in the presence of the plaintih, 
to a person who was acting as attorney for both, was held not to be 
protected under Section 1*26, inasmuch as (1) being made in presence 
of the plaintiff, it could not be regarded as confidential ; and, secondly, 
because it was not made exclusively to the attorney of the defendant 
but also to the attorney of the plaintiff; Memo'n Haji v. Moloi Abdul 
Kasim, I. L. R., 3 Bom., 91. 

No hostile inference should be drawn from a refusal to let a legal 
adYiser disclose confidential communications. — In H ^entwortk v. Lloyd, 
10 Jur., N. B., 961, Lord Chelmsford distinguished such cases from 
those in which evidence is improperly kept out of the way, and in 
which, accordingly, the x^resumption is against the wrongdoer; and 
(Xuoted with ax^probation the following remarks of Lord Brougham in 
Bolton V, The Coi'poratiou of Llvcrijool, 1 My. & K., 94. “ If such 

communications were not protected, no man would dare to consult a 
professional adviser mth a view to bis defence or to the cuiorcenient 
of his rights, and no man could bafel;y come into a Court, either to 
obtain redi’css or to defend himself. The exclusion of such evidence 
is for the general interest of the community ; and, therefore, to sa;;^ 
that, when a party refuses to permit professional confidence to be 
broken, evex*ything must be taken most strongly against him, what is 
it but to deny him the protection, which, for public purposes, the law 
affords him, and utterly to take away a privilege, which caia thus only 
be asserted to his prejudice?” 

(2) Communication made in furtherance of an illegal purpose. — So, 
where a party, having possessed himself of the title-deeds of a deceased 
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person, placed a forged will of the deceased amongst them, and then 
sent the wliole to his attorney, ostensibly for the purpose of asking 
his advice upon them, but really, as it seemed, that the attorney 
might find the will and act upon it, the English Judges unanimously 
held that the attorney was bound to produce the will on the trial of 
his client for forgery. Under the present Act such a communication 
would fall within proviso (1). The proviso is no real exception to the 
rule, because, as was pointed out in Follett v. Jeffreys ^ 8 Sim., 
N. S., 17, it is no part of the professional business of any class of 
lawyer to further the commission of a fraud. 

In England it appears that the legal adviser could not be asked 
whether the communication between him and his client was for an 
illegal purpose, but that it must be shown by independent evidence 
that there was a criminal intention. — T/tyl, § 912 : but in If. v. Co,r avd 
Railtnii, C, C. Ih, 14 Q, 3>. JD., 153, ten Judges considered the point 
and upheld a conviction in which evidence of a conversation between 
a client and attorney, in itself indicative of an intention to commit a 
fraud, was admitted, though there w^as no independent evidence of a 
fraudulent intention. The question whether this proviso applies so 
as to deprive a solicitor of his privilege must be decided by the Court 
in each case upon the evidence whenever it seems probable that the 
client consulted the solicitor for an illegal purpose ; Framji Bliicaji 
V. Molian^iny Dhansing, I. L. E., 18 Bom., 263 at p. 276. Sections 
132 and 165 make it clear that under the present Act such a question 
may ho put, 

(3) Privilege is strictly confined to professional communications.- • 

The protection afforded by this section and Section 129 will be limited 
strictly to professional oommunications. “ It ma.\ be laid down 
generally, in the language of Lord Cran worth, ‘that there is no pro- 
tection as to letters between jparties themselves, or from a stranger to 
a party, merely because such letters may have been written in order 
to enable the person, to whom they were addressed, to communicate 
them in professional confidence to his solicitor.’ ” — TaijL^ § 921. 

And, if a solicitor, by the direction of his client, makes a proposal 
to the opposite party, he may be compelled to disclose what he stated 
to that party, though he cannot divulge what his client had communi- 
cated to him.” — Tciyh, § 932. 

Bo also an attorney can be compelled to discover to whom he 
parted with his client’s title-deeds, and in whose possession they are. 
Bo, for the purpose of U‘tting in secondary evidence of the contents of 
a document, an attorney will be bound to answer whether it is in his 
possession, or elsewhere in (Jourt, even though he may have obtained 
it from his client in the course of conununication with reference to 
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Section 12G 
to apply to in- 
terpreters, A'c, 


the eaiase. And, if an attorney attests an instrument, which his client 
executes, he may ho compelled to prove the exccntion. 

It is to be noted that neither this section nor Section 131 have the 
effect of jornliihiilnff a barrister or other professional person from 
producing a document entrusted to liis charge hj’^ a client, though 
Section 131 justiffes his refusal to do so. The production of such a 
document would, however, be so wliolly at variance with the spirit of 
Sections 126, 130 and 131, that it would, probably, not be allowed by 
the Court unless with the client’s consent. 

Gommunications made to priests or doctors. —There is no reference 
in the Evidence Act to conMential communications with priests, 
clergymen and doctors ; and it is doubtful whether, in sucli cases, the 
Court could, under Hection 23, in fey an agreement between the parties 
that evidence should not be given. The question as to the obligation 
of priests to disclose confessions made to thorn professionally has 
never, Sir J. Stephen says, been solemnly decided in England ; the 
argument in favor of such confessions being protected is that the 
privilege must have existed at the time when the Boman Catholic 
Beligion was established by law' and has never been taken away. 
Sir J. Stephen, however, considers, that tlie English Law of Evidence 
has grown up subsequent to the reformation, and at a time w'hen little 
favor was likely to be showm to auricular confession. Several English 
Judges have considered that evidence of such confessions ought not 
to be given. Stepli. Dig. Note XLIY. 

127 . The provisions of Section 126’ shall apply 
to interpreters, and the clerks or servants of barris- 
ters, pleaders, attorneys and vakils. 

INTotie. 

Pi»iYiiege extends to interpreters and lawyers’ clerks.— The pro^ i- 
sions of Section 126 do not extend to agents, other than of the 
classes referred to in the section, sent out by a party to collect 
information for the purposes of the suit, although the intention, 
may have been to put the information so collected before a solicitor. 
“ There is no protection,” said Lord Cranworth, “ as to letters pass- 
ing between parties themselves, or from a stranger to a party, merely 
because such letters may have been wuitten, in order to enable the 
person to whom they are sent to eonnnnnieate them, in professional 
conMence, to his solicitor Goorlall v. Little, 1 Sim. N, S. 155, 

Under the present section the test would be wdiether the person 
in question was the clerk or servant of a hamster, pleader, attorney 
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or vakil, or tlie clerk or servant of the party : in the latter case the 
section would not extend to him. 

The protection was held, under the corresponding provision of 
Act II of 1855 not to extend to Mooktyars; if. v. CJiavdral'iuit, 
1 B. L. B., A. C., 8. 

128 . If any party to a suit gives evidence therein 
at his own instance or otherwise, he shall not be 
deemed to have consented thereby to such disclosure 
as is mentioned in Section Idb ; and if any party 
to a suit or proceeding calls any such barrister, 
pleader, attorney or vakil as a witness, he shall be 
deemed to have consented to such disclosure only if 
he questions such barrister, pleader, attorney, or 
vakil on matters which, but for such question, he 
would not be at liberty to disclose. 

Privilege not waive 1 by party volunteering evidence.— -By the 

old law, a party, who gave evidence in a suit at his own instance, 
was deemed to have waived his privilege, and to have consented to 
disclosure by his professional adviser of any relevant matter, which 
the professional adviser would, but for such privilege, be bound to 
disclose. Under the present Act the mere fact of the party’s giving 
evidence himself does not imply such consent : and if he calls the 
barrister, &c., as a witness and questions him, he is deemed to 
consent to disclosure by the barrister, &:c., only if he questions him 
on matters which, but for such question, he would be bound not 
to disclose : and by giving evidence he does not expose himself 
to be ques^tioned about professional communications except so far 
as is necessary to explain his evidence. 

The word “ Pleader” was added by Act XVIII of 187*2. 

129 . No one shall be compelled to disclose to 
the Court any confidential communication which 
has taken place between him and his legal profes- 
sional adviser, unless he offers himself as a witness, 
in which case he may be compelled to disclose any 
such communications as may appear to the Court 


Pri\ilege not 
waived by vol- 
unteering 
evidence. 


(Confidential 
communica- 
tion with legal 
advisers 
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necessary to be known in order to explain any 
evicleiK'e wliieli he has ^'iven, but no others. 

Confidential communications when privileged. — Under the old law, 
Act II of 18r>.5, Section 2% a part'v to a suit, who offered himself 
as witness, was bound to produce any confidential writing or corres- 
pondence that had ptssed between himself and his legal professional 
ad\'iser. The reason for this rule is not very apparent ; and the 
present section abrogates it so far that snob oorrespondonoe need 
be produced only if it is necessary to explain tlie witness’ evidence. 

It will be observed that the doubts whicb were at one time felt in 
the English Courts as to whether the protection extends to cora- 
iniinications made by a client to bis solicitor before any dispute 
has arisen, cannot arise under this section. — Tatfl,, § 924. The 
English Law at present is now identical with the rule here laid 
down; Minet v. Moi'qan, L. B., 8 Ch. App., 361. 

Section 126 to 129 refer to communications between clients and 
their legal advisers alone. There arc eases, liowever, in which 
information and opinions are obtained with a view to litigation, for 
which no provision appears to be made in the Act. In such cases a 
distinction is made by the Englisli Courts between r( ‘ports made in 
the course aud as part of the duty of an agent or servant, and those 
made confidentially and for the purpose of litigation alone. In 
WooUeij V. North London Bj/, Co., L. B., 4 C. P., 602, the subject of 
inspection of repoUs or documents, furnished by agents or servants, 
was fully considered, and the Court of Common Pleas held that, 
where such reports are made confidentially and for the purpose of 
litigation they are privileged. Brett, .T., laid down the following rales, 
(pages 618, 614,) “Any report or communication by an agent or ser- 
vant to his master or principal, which is made for the purpose of 
assisting him to establish his claim or defence in an existing litigation, 
is privileged, and will not be ordei*ed to bo x>rodiToed : but, if the report 
or communication is made in the ordinary course of the duty of the 
agent or servant, whether before or after tlie commencement of the 
litigation, it is not privileged, and must bo produced. Tlae time at 
which the communication is made is not tlio material matter, nor 
whether it is coniideiitial, nor whether if contains facts or opinions. 
The question is whether it is made in the ordinary course of the duty 
of the servant or agent, or for the instruction of the master or princi- 
pal as to whether he should maintain or resist litigation.^’ See also 
Cossey v. London and Brighton, By, Co., L. B., 5 C. P„ 146, 
followed in Shlnner v. The Great ■‘Northern By. Go., L. B., 9 Ex., 
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298; MalioJiij v. Widoio's Life Asuirancc Fund, L. B., 6 C. P., 
252; and M'Gorquodale v. Bell, L. B., 1 0. P. D., 471; Buber 
London and South lVci>tcrn liy. Co,, L. B., 3 Q. B., 91 ; Wheeler 's. 
Le Marchant, 17 Cli. 1). 675 : and (Jalcraft Guest, [1898] 1 Q. B., 
759. In Gharfcred Banh of Lidia v. Etch, 4 B. S., 73; 32 L. J. 
(Q. B.), 300, Cockbuni, C. J., s&aid “If a man writes a private letter 
to an agent or friend asking him to obtain information for liini on a 
matter as to which he is about to engage or has engaged in litigation, 

I doubt whether a discovery or inspection of the answer to that letter 
would be ordered by any of the learned Judges in eg^uity to wlrose 
decisions reference has been made : and I udll not be a party to 
establishing such a precedent.” In Eof^s v. Gihhs, L. B., 8. Eq., 522, 
524 ; 39 L. J. (Ch.) 63, Stuart, Y. C., pointed out that “ the privilege 
which exempts a commiinicatioii from production is the x)rivilege of 
the client, and not of the solicitor ; and communications, relating to 
the subicct-mattcr of the suit, and furnislied with a view to litigation, 
are as much xirotocted upon p)rinciple wdien made by a lay agent to a 
litigant as they are w’hen made by a solicitor. 1 account for the 
frequent reference to the solicitor in the authorities, by his being 
treated as the person who conducts the litigation; but in reality, it is 
the i)laintih‘ who conducts the litigation, though he conducts it 
through his solicitor.” 

In Fouicr v. London and S, F. lialUoaij Comjyany, L. R., 7 Q. B., 
767, Lord Blackburn laid down the rule that communications made 
with a x>erson, who, though not the solicitor, might be regarded as the 
solicitors’ deputy were privileged. “ The jprinciple, I think, to be 
“ derived from all the cases is that, where it a]p};>ears that the doou- 
“ luonts are substantially rough notes for the case to be laid befoi’e 
“ the legal adi iser, or to siqixily tlie jiroof to be inserted in the brief, 
“ the discretion of the Court should, as a general rule, be to refuse the 
“inspection,” The Court of Exchequer, however, in Simmer v. The 
Great Northern Eailway Conij^any declined to be guided by the rule 
laid down by the Queen’s Bench in Fenner v. London and S, B, B., 
and preferred the view taken in Gossey v. London and Brighton 
Company, L. B., 5 C, P., 146, when the Judges held that documents, 
procured for the purpose of assisting a party in impending litigation, 
are privileged from x)roduction, and relied upon the language of 
Btuart, Y. C. in Boss v. Gihhs, The point may now' be considered as 
governed by the decision in Busiros v. White, L. B., 1 Q. B, B., 423, 
In that case it was held that correspondence between the plaintiff 
and his agent and another firm, which the defendant claimed to see 
as “ material to his defence,” was not jprivileged, inasmuch as it did 
not come within the rule of privilege api)lying to professional confi- 
dence, which only applied to inquiries instituted by or under the 
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direction of profesbionol .uEiscTs. Josbel. M. 11., obsened that, bx 
order to be privileged, the coiinuunictitioii, if it does not come from 
the solicitor direct, must be inloimation sent at his instance by an 
agent emploved b^ him or by the client on his recommendation. 

The Ch il Proceduic Code, 1882, Section 133, allows a party to 
apply for inspection of documents, and Section 134 requires such an 
application, except in the case of documeiits referred to in tlio plaint, 
written statement or clt^ida^ it of tlie other party or disclosed in his 
affidavit of documents, to be grounded on showing (1) of what docu- 
ments inspection is sought, p2) tJiat the paity apphing is entitled to 
inspect tlieui, and (3) that they are in the possession or pow^ov of 
the part^ against whom the aixplication is made. The term “to the 
prodiictiou of which he is entitled” is used in Section 50 of the 
(hmmon Law Proeedurc Act, 1854, luid Montague Smith, J., pointed 
out in Woolley v. Norili London By. Co., L. 11., 4 C. P., 602, at p. 612, 
“ the words are. to the production of w'hich he is entitled ; that must 
mean entitled in equity.” A communication between master and 
servant or principal and agent, coming within the limitations men- 
tioned ill the above cases, is, therefore, pri\ ileged. If it be in writing 
and that writing be referred to in the plaint, written statement or 
affidavit of a party to the suit. Section 134 of the Civil Procedure 
C’ode will appl^ . In all other cases the party applying for an inspec- 
tion must prove that he is entitled thereto and the Court will have to 
consider whether the communication is privileged or not. It must be 
remembered that many such communications may fall within the 
protection afforded by Section 23. 

In Mimcliehhmo Bewri v. The New Dhurnmaeij Spinniny and 
Weaebaj Company, I, L. K,, 4 P»om., 580, it w'as urged that though a 
client could not, imder tliis section, be compelled to discloho fo the 
Court a case, submitted by him to his counsel for opinion, yet that 
the other part^' W’as entitled to demand inspection of it imder Section 
130 of the Civ. Proc. Code, 1882: West, J., how'over, held that this 
could not be done, and in his judgment traced the course of English 
decisions on privileged communications. 

Production 130 . No Antiiess who is not a party to a sirit 
title-deeds, shall be compelled to produce his title-deeds to 
any property, or any document in virtue of which 
he holds any property as pledgee or moidgagee, or 
any document the production of which might tend 
to criminate him, unless he has agreed in writing 
to produce them vshth the person seeking the 
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production of such deeds or some person through 
AvhoiQ he claims. 

Witness not generally compellable to produce his title-deeds. — The 

rule laid down in this section as to the production of documents 
corresponds with the English I^aw : J3est, J 216. That laid down in 
Section 132, with regard to answering questions, as will be seen under 
that section, differs. The English rule as to documents is, however, 
more extensive than the Indian, inasmuch as it exempts a witness 
from producing a document which might subject him to penalty or 
forfeiture, which this section apparently does not. But neither accord* 
ing to English nor Indian law will the mere fact that the production 
of the document may render the mtness liable to a civil action 
justify a refusal to produce a document ; Doe d Rowcliffe v. Lord 
Egremonf, 2 M. & Itob., 386. 

Unless he is party to the suit — Witnesses who arc parties to the 
suit do not fall within the protection afforded by this section. 

Where a witness is not compellable to produce his title-deeds he 
cannot he compelled to answer questions as to their contents, — This 
is the rule of English law'. “ It would be perfectly illusory,” observed 
Aldersoii, B, “for the law to say that a paiiy is justified in not 
producing a deed, but that he is compellable to give parol evidence of 
its contents ; that w’ould give him, or rather his client through him, 
merely an illusory protection, if he haiDiJens to know the contents of 
the deed, and would be only a roundabout way of getting from every 
man an opportunity of knowing the defects there may be in the deeds 
and titles of his estate Davies v. Waters, 9 M. & W. 606, 612. 

Discovery and inspection of criminating documents. — As to the law 
applied by the Englisli Common Law* Courts in cases where inspection 
is sought of a document, the }jroduction of wiiioh might expose the 
party producing it to criminal proceedings, see Hill v. Canij^bell, 
L, R., 10 C. P., 222, The question in that case turned on the 
language of the English CJriminal Law Procedure Acts, and on whether 
a Court of Equity would grant discovery in a case in which the matter 
discovered would be material for a crhninal indictment. Coleridge, 
C. J.. after contrasting the statements of Mr. Hare and Mr. Justice 
(Storey as to the results of the rulings on the point, and expressing 
his concurrence with the latter, observed (page 248) ; “ There is, 
however, no case, as far as I have been able to ascertain, in w'liich a 
defendant in equity has ever been bimself compelled to answer as to 
matters which might expose him to an indictment for libel ; and the 
cases I have cited are strong authorities to show that a Court of 
Equity would not compel him.” 
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Pioductioii 
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criminate. 


Proviso. 


By the Ci'sii Procedure Code, 1882, the witness should, however, 
bring the document to Court, and the dudge '^^’ill decide on the 
objection to its production. See Section 162. 

Attorney’s lien. — As to the lien of Attorne\s and others on their 
client’s papers, see Contract Act, 1872, Sections 171 and 221. The 
lien is general, In re Broonihead, 5 1). k L., 52, unless confined by 
agreement to the special purpose for which they were delivered ; 
jE,r xx^rtc Sterling^ 16 Yes., 258. It is not confined to papers. Fria- 
wcU \. King, 15 Siiu., 191. A solicitor is not bound to j)roduco 
papers on which he has a lieu. See l^r.iy on Biscovery, Bk. II, Ch. II., 
Pt. III. See. 2. See too Annual Practice Note to 0. 31 r. 1. 

As to lien as an excuse for non-production, “a witness,” says 
Mr, T,‘uloi’, “ vill not be allowed to resist a sub. due. tecum on the 
ground of any lien he may ha\ c on the document called for as evi- 
dence, unless the party rc<iuiiing the production be himself tlic person 
against whom the claim of lien is made.” — Taijh, 458. 

131 . Xo one shall be compelled to produce docu- 
ments in Iris possession, which any other person 
would he entitled to refuse to produce if they were 
in his possession, unless sucli last-mentioned person 
consents to their production. 

By Section 65, secondary evidence can be given when a document 
is in the custody of a person who is legallij hound io xmduce U and 
who refuses to do so. In the case, therefore, of a document protected 
under this or the preceding section, secondary evidence of its contents 
could not be given. 

132 . A witness shall not be excused from an swer- 
ing any question as to any matter releA^aut to the 
matter in issue in any suit or in any civil or crimi- 
nal proceeding, upon the ground that the answer to 
such question will criminate, or may tend, directly 
or indirectly, to criminate such witness, or that it 
vdll expose, or tend, directly or indirectly to expose 
such witness to penalty or ferfeiture of any kind : 

Provided that no such answer, which a witness 
shall be compelled to give, shall subject him to any 



SEC. 131 & 1 . 32 .] 


OF WITlSrESSES. 


36 


arrest or prosecution, or be proved against him in 
any ciiininal proceeding, except a prosecution for 
giving false evidence by such answer. 

English rule as to criminating questions. — The rule is otherwise in 
England. There a witness need not answer any question, the answer 
to which would have a tendency to criminate him. Under this rule 
the question has often been discussed how far the wdtness^ statement 
of his belief that the answer would criminate him is conclusive : it is 
now laid down that it is not conclusive, but that the Court must be 
satisfied from the circumstances of the case that there is a reasonable 
apprehension of danger if the answer w^ere given. No snch question 
can arise under the present section, the witness being bound to give 
an answer although its effect may he to criminate or expose him to 
lionalty or forfeiture. The answ^er so given cannot, unless it be false, 
be ground for any subsequent criminal proceeding : but it might be 
made use for any purpose in a Civil suit. 

The proviso to this section docs not protect a witness svho gives 
incriinmating evidence voluntarily. It only applies wiien he objects 
to give evidence and is compelled by the Court to do so ; Queen^ 
Bniprenii v. Gnnii Souha^ I. L, B., 12 Bom., 440. Bee too v. Gopal 
T. L. B., S Mad. 271 ; Jf. v. Sami(q)pa^ I. L. B., If Mad., 63, 
In Molter Sheikh v. the Queen, 1. L. IL, 21 Cal., 392, it was held that 
the words “ shall be compelled to give” applied only to pressure put 
upon the witness after he had gone into the box, and asked to be 
excused from answering a question. 

A witness is not exempt, in England, from answ'ering a relevant 
question or producing a relevant document merely on the ground that 
the answer or the document would expose him to a civil action ; 
Sfeph, Dig, § 118. The same rule would, a fortiori, apply in India, 
as oven the fact that the answer may incriminate him is no excuse for 
refusing to answer. 

Penalties for refusing to give evidence, and for perjury.—As to 

punishment for refusal to give e-vndence, see Indian Penal Code, 
Section 379 ; for giving false evidence. Section 193, Indian Penal Code, 
and see Crim. Proc. Code, Schedule Y, XXVIII (11) 4 (“ Alternative 
charges on Section 198),” from which it appears to he enough to show 
contradictory statements in order to secure a conviction. This is 
otherwise in England. — TagL, § 962. 

A witness refusing to give evidence or produce a document is liable 
to a suit for damages under x\.ct XIX of 1853, Section 26; see Ap- 
pendix 11 and the Civil Procedure Code, 1882, Sections 168, 176, 
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Accoinpliee. 


1 33 . An accomplice shall be a competent \^^tness 
against an accused person ; and a conviction is not 
illegal merely because it proceeds upon the uncorro- 
borated testimony of an accomplice. 

»rote. 

jdtt accomplice is a competent witness against an accused.— This 
section lays down the law as it has been repeatedly admitted to exist 
in England. An accomplice comes into Court with a confebsodly bad 
character, and deeply interested in the result of the case. Hence 
“ the Court may presume that an accomplice is unworthy of credit, 
unless he is corrohorated in material particulars.” (Section 114 (h).) 
Necessity, however, compels the admission of the testimony of accom- 
plices, since, if it were excluded, it would frequently be impossible 
to find evidence to convict the greatest offenders. Huiok, P. C., b. 2, 
r. 46, s. 94: Boseoe, Criminal Evidence, 12bh ed., IIB. The necessity 
which compels the reception of such testimony requires the rule 
here laid down, that the testimony, when received, may suffice, e\^en 
though uncorroborated. The rule, however, is one more generally 
honored in the breach than in the observance. Prejudice against the 
admitted participator in a crime, deeply interested in the result of the 
trial, on the one hand, — and the necessity for the general principle 
contained in this section and in numerous reported oases, on the other 
hand — ^have produced the anomaly that, while the principle is fully 
acknowledged it is almost invariably disregarded in practice. The 
practice of Judges in England is to advise juries not to convict upon 
the uncorroborated evidence of an accom^Dlice. A Jury cannot be 
directed to acquit under such circumstances, because it cannot be said 
that there is no evidence before them. 

A Judge will, therefore, do properly in charging a Jury in such a 
case, to comment on the degree to which the evidence is, in the 
particular case, trustworthy or the reverse, to point out the danger, 
in ordinary cases, of relying on such testimony. His omission to 
do so, may, if, in the opinion of the Appellate Court, it has prejudiced 
the appellant, amount to an error of law and be ground for sotting 
aside the verdict ; JR. v. HHaJii Bakslu B. L. B., Sup. VoL F. B. 459 ; 
5 W. B., Cr. 80. 

Witnesses who to avoid pecuniary injury bribe officers of the 
revenue who are themselves charged with bribery are “ accomplices 
Queen-Bmpress v. Maganlal, T. L. B., 14 Bom., 115 : see Queen- 
BmpresH v. O'JEara^ I. L. B., 17 Cal., 642. 
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Corroboration of accomplice. — It has been frequently held that the 
testimony of api^rovers should be corroborated as to the identity of 
the accused; Itoscoe^ Crim. Ev., 12th ed., 114-118; B. v. Biulliu Nanl'u^ 
I. L. E., 1 Bom., 475. “ Nob only as to persons spoken of by an 

accomplice must there be corroborative evidence, but, which is more 
important still, as to the corpu'i delicti there must be some lyrimd 
facie evidence pointing the same way to make the evidence of an 
accomplice satisfactory. As has been recognized in many cases, the 
man who charges another with the commission of a crime, in which 
he is himself implicated, requires corroboration as to the particular 
person, but htill more as to the existence itself of any crime, or of the 
particular crime, from the penalty for which he is mide free on the 
undors banding that his testimony’ will be valuable for the prosecu- 
tion i?. V. Chainr Piirslioiam, I. L. B., 1 Bonn, 476. Bote. The 
evidence requisite for the corioboration of the tobtimony of an 
accomplice must proceed from an independent and trustworthy source, 
and previous statements, made bj* the accomplice himself, though 
consistent with the evidence given by him at the trial, arc iiisutheient 
for such corroboration. The confession of one of the prisoners cannot 
be used to corroborate the evidence of an accomplice against the 
others. Under Section 30 such confession can be taken into consi- 
deration against the accused bub, as it requires corroboration itself, it 
does not add to the weight of the testimony of the accomplice ; B. v. 
Maldpd bin Kajiand^ 11 Bom. H. C. Eep., 196. Bee the notes to 
Sections 30, 114, and 157. 

It would, of course, be only under some special circumstances that 
a conviction could be had on the uncorroborated testimony of an 
accomplice. 

But such evidence must, lilie that of any other witness, be con- 
sidered and weighed by the Judge, who in doing so should not overlook 
the position in which the witness, at the time of giving his evidence, 
may stand, and the motives which he may have for stating -svhat is 
false. If the Judge after making duo allowance for these considera- 
tions and the probabilities of the story, comes to the conclusion that 
the evidence though mieorroborated is true, and the evidence, if 
believed, establishes the guilt of the prisoner, it is iiis duty to convict ; 
Per Edge, 0. J. ; Qaeen-Empress v. Gotiardhan, I. L. E., 9 All., 528, 
at p. 555. 

Mr. Taylor, § 971, mentions one class of accomplices, whose evidence 
does nob, in his opinion, require corroboration, vif:., persons, who have 
been at one time in communication wuth the criminals, but have 
subsequently a'^anioned the conspiracy and denounced it to the public 
authorities, under whose directions they continue to act till the matter 

47 
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If the relevancy of one alleged fact depends upon 
another alleged fact being first proved, the Judge 
may, in his discretion, either permit evidence of the 
first fact to be given before the second fact is proved, 
or require evidence to be given of the second fact 
before evidence is given of the first fact. 

Illui>tfaUont>. 

(a) It is proposed to prove a statiCnient about a rolovant fact 
by a person alleged to be dead, which stafccineut is relevant 
under Section 32. 

The fact that the person is dead must be proved by the 
person proposing to prove the statement before evidence is given 
of the statement. 

(b) It is proposed to prove by a copy the contents of a docu- 
ment said to be lost. 

The fact that the original is lost must bo proved })y the person 
proposing to produce the copy before the copy is produced. 

(c) A is accused of receiving stolen propei'ty knowing it to 
have been stolen. 

It is proposed to prove that ho denied the possession of the 
property. 

The relevancy of the denial depends on the identity of the 
property. The Court may, in its disoretiou, cither require the 
property to he identified before the denial of the possession is 
proved, or permit the denial of the possession to be proved 
before the property is identified. 

(rl) It is proposed to prove a fact (A) which is said to have 
been the cause or effect of a fact in issue. There are several 
intermediate facts (B, 0 and D) which must be shown to exist 
before the fact A can be regarded as tlie cause or effect of the 
fact in issue. The Court may either permit A to be proved 
before B, C oi’ D is proved or may require proof of B, C and D 
before permitting proof of A . 
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137 . The examination of a \ntness by the party 
who calls him shall be called his exainination-in- 
chief. 

The examination of a witness by the adverse 
party shall be called his cross-examination. 

The examination of a witness, subsequent to the 
cross-examination, by the party who called him shall 
be called his re-examination. 

liTote. 

Where a. priboiier calls a witness who gives evidence adverse to a 
co-accused prisonei’j the witness inay_b^eross^xamined by the latter ; 
Ranichand Cliaitcrjee v. Hanif Shevhli, I. L. B., 21 Cal., 401. 

138 . Witnesses shall be first exainined-in-chief, 
then (if the adverse party so desires) cross-examined, 
then (if the party calling him (sic) so desires) re-ex- 
amined. 

The examination and cross-examination must 
relate to relevant facts, but the cross-examination 
need not be confined to the facts to which the 
witness testified on his examination-in-chief. 

The re-examination shall be directed to the expla- 
nation of matters referred to in cross-examination ; 
and if new matter is, by permission of the Court, 
introduced in re-examination, the adverse party may 
further cross-examine upon that matter. 

(4) Examination and cross-examination.— This sub-section must be 
read along with Sections 146, 154, 155 and 156, which provide for 
questions as to certain matters, other than relevant facts, being 
asked. 

In America a witness can be cross-examined only as to circum- 
stances connected with his examination-in-chief. If it is wished to 
examine him as to other matters, the party must make him his own 
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witness and use biin as a witness in his own case. IS o such restric- 
tion exists in England or under the present Act. 

Cross-examin- 139 . A person summoned to produce' a docu- 

atioii of person .. i ii j* i 

called to pro- ment does not become a witness by the mere tact 

^nt°' that he produces it, aud cannot be cross-examined 
unless and until he is called as a witness. 

I«rote. 

Witness summoned to produce need not attend personally.— By 

Section 164 of the Civil Procedure Code, 188^, a person, who is 
summoned merely to produce a document, is deemed to have corn- 
plied with the summons if he cause such document to be produced 
instead of attending personally to produce it. 

■witaei^eao 140 . Witnesses to character may be cross-ex- 
amined and re-examined. 


Lea^l 141 . Any question suggesting the answer which 

the person putting it wishes or expects to receive, 
is called a leading question. 


Si’not^be 14 : 2 . Leading questions must not, if objected to 
asked. by the adverse party, be asked in an examiuation- 
in-chief, or in a re-examination, except with the 
permission of the Court. 

The Court shall permit leading questions as to 
matters which are introductory or undisputed, or 
which have, in its opinion, been already sufficiently 
proved. 

ISFo-te. 

The Court may also, mider Section 154, tillow a witne^^s to be asked 
leading questions by the party who calls him. 


When they 
may he asked. 


143 . Leading questions may be asked in cross- 
examination. 


Note. 

Leading questions. — According to the American law, tlie (hurt has 
the power to stop leading questions being put in cross-examination to 
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a witness who shows an obvions bias against the party wlio called 
him, and in favor of the cross-examiner. 

Though this power is not conferred by the present law, a Judge is, 
of course, at liberty to intimate that, under the circumstances of the 
case, the witness should be left to tell his own story, and, if this inti- 
mation is not complied with, to take it into account in estimating the 
value of the evidence. The right to ask leading questions does not 
mean that an advocate is, in cross-examination, to put into a witness’ 
mouth the very words wdiich he is to echo back : nor ought he to 
assume as proved facts whieli have not been proved, or evidence given 
which has not been given; B. v. Harrlt/, 24 Hou^ell State Trials, 

^ 1431. 

144 . Any witness may be asked, whilst under 
examination, whether any contract, grant or other 
disposition of property, as to which he is giving 
evidence, was not contained in a document, and if 
he says that it was, or if he is aboxit to make any 
statement as to the contents of any document, which, 
in the opinion of the Court, ought to be produced, 
the adverse party may object to such evidence being 
given until such document is produced, or until 
facts have been proved which entitle the party who 
called the witness to give secondary evidence of it. 

Edcplanatmi . — A witness may give oral evidence 
of statements made by other persona about the con- 
tents of documents if such statements are in them- 
selves relevant facts. 

Illustration 

The question is, whether A assaulted B. 

C deposes that he heard A say to D — * B wrote a letter accus- 
ing me of theft, and I will l)e revenged on him.’ This statement 
is relevant, as showing A’s motive for the assault, and evidence 
may be given of it, though no other evidence is given about the 
letter, 


Evidence a«i to 
matters m 
writing. 
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Cross-examiu- 
atioii as to 
previous state- 
ments in writ- 
ing. 


ISTote. 

Evidence as to matters in writing.— This section merely points ont 
the manner in which the provisions of Sections 91 and 92, as to the 
exclusion of oral by docnmentary evidence, may be enforced by the 
parties to the suit. “ Documents which in the opinion of the Court 
ought to be produced” would, of course, include the eases referred to 
in Section 91, where the law requires a matter to be reduced to the 
form of a document. 

145 . A witness may be cross-examined as to 
previous statements made by him in writing or 
reduced into writing and relevant to matters in 
question without such writing being shown to him, 
or being proved ; but if it is intended to contradict 
him by the writing, bis attention must, before the 
writing can be proved, be called to those parts of it 
which are to be used for the purpose of contradict- 
ing him. 


Cross-examination as to previous statements in writing. — The pre- 
sent section corresponds with the English law (Common Law Procedure 
Act, 1854, Section 24), which superseded the common law rule to the 
contrary effect. 

It is often impoi-tant that, when a witness is under cross-examin- 
ation as to his previous statements, the fact of their having been 
reduced to writing should be concealed from him. It is only reasonable, 
however, that when he has giveii his answer, ho should, before the 
doemnent, wiiich is to be used for the purpose of contradicting him, 
is proved, be allowed to see it and have the chance of correcting 
himself. Questions under this section may, with the permission of 
the Court, be asked of the witness by the party who called him: 
Section 154. 

It must be remembered that the rule here laid down applies only if 
the previous statement in question was relevant to the matter in 
question. 

In Miincherslmw Bezonji v. l:^ew Dhitnomsey Spinning Company^ 
I. L. B., 4 Bom., 577, it was held that, where A had been employed by 
B, at intervals of a week or fortnight, to -write up B’s account books, 
on information or loose memoranda, supplied by B, the entries so 
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made by A conld not be ns.ed, under this section, to contradict A, 
inasmuch as the statements were not really A’s but B’s, by whose 
instructions they were written. 

As to contradictions of this and every other class, the following 
caution, quoted from the observations of the Puniab Government on 
the Criminal Report for 1871, is worthy of attention. 

‘‘ The contradictions and transparent falsehoods of witnesses often 
carry more weight with English Judges than is reconcileable witli 
equity and a knowledge of the character of the people. A case may 
be in the main true, and would win on its merits alone, but an 
ignortint witness, doubtful of the procedure of the Courts, and anxious 
to make his story fit the opinion which he perceives the Judge has 
formed, embellishes it with imaginary incidents, which are dissipated 
nnder cross-ex inilnation, or contradicted by other witnesses, and the 
ease is dismissed, the Judge believmg, wliat is by no means necessarily 
correct, that a story must be false wdiich the witnesses seek to estab- 
lish with the assistance of falsehood. It is rather by a patient study 
of the character of the people and an intimxte acquaint rnce with their 
habits and modes of thought, thin by the application of general 
principles of evidence, that a Magistrate can hope to discriminate 
between truth and falsehood in an Indian Law Court.” 

146 . When a witness is cross-examined, he may, 
in addition to the questions hereinbefore referred 
to, be asked any questions which tend 

(1) to test his veracity ; 

(2) to discover who he is and what is his position 
in life, or 

(3) to shake his credit, by injuring his character, 
although the answer to such questions might tend 
directly or indirectly to criminate him, or might 
expose or tend directly or indirectly to expose him 
to a penalty or forfeiture. 

Note. 

Questions lawful in cross-examination.— This does not mean that a 
witness may be asked questions on irrelevant topics for the mere 
purpose of contradicting him or of proving contradictory statements. 
For, unless they et>mc within the Exceptions mentioned in Section 

48 ' 
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lo3, his answers to questions tending to shako his credit cannot he 
contradicted ; nor by Section 155, can former contradictory statements 
be proved, unless that part of the witness’ ovidence, which they 
contradict, was itself liable to be contradicted. 

“ The laws of evidence on this subject, as to what ought and what 
ought not to be received, must be considered as founded on a sort of 
comparative consideration of the time to be occupied in examinations 
of this nature, and the time which it is practicable to bestow upon 
them. If we lived for a thousand years instead of about sixty or 
seventy, and every case were of sufficient importance, it might he 
possible, and perhaps proper, to throw a light on matters in which 
every possible question might he suggested, for the purpose of seeing 
by such means whether the whole was unfounded, or what portion of 
it was not, and to raise every possible inquiry as to the trutli of the 
statements made. But T do not see how that could ho ; in fact, 
maidvind find it to he impossible.” Per Rolfo, B., in Attorneij-General 
V. Hitchcoclc, 1 Ex., 91, 105. 

A party may discredit his own witness on general grounds.— 

Questions under this section may, with the pormission of the Court 
be asked of a witness when he is being examined-in-chief or re-ox- 
amined : see Section 154. Accordingly, a party may, if the Court 
permits, discredit his own witness on general grounds, which he 
cannot do in England. 

147 . If any such question relates to a matter 
relevant to the suit or proceeding, the provisions of 
Section 132 shall apply thereto. 

148 . If any such question relates to a matter not 
relevant to the suit or proceeding, except in so far 
as it afieots the credit of the vutness by injuring his 
character, the Court shall decide whether or not the 
witness shall be compelled to answer it, and may, if 
it thinks fit, warn the witness that he is not obliged 
to answer it. In exercising its discretion, the Court 
shall have regard to the following considerations : — 

(1.) Such questions are proper if they are of such 
a nature that the truth of the imputatiou conveyed 
by them would seriously affect the opinion of the 
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Court as to the credibility of the witness on the 
matter to which he testifies. 

(2.) Such questions are improper if the imputa- 
tion which they convey relates to matters so remote 
in time, or of such a character, that the truth of the 
imputation would not affect, or would affect in a 
slight degree, the opinion of the Court as to the 
credibility of the witness on the matter to which he 
testifies. 

(3.) Buch questions are improper if there is a 
great disproportion between the importance of the 
imputation made against the witness’ character and 
the importance of his evidence. 

(4.) The Court may, if it sees fit, draw from the 
witness’ refusal to answer, the inference that the 
answer if given would be unfavourable. 

Protection ot witness against improper questions.— The Court has 
the power cither of proiiibiting questions under this section, or, if the 
question bo allowed, of drawmg or not drawing an inference from 
a witness’ refusal to answer. The exclusions provided in (2) and (3) 
and in Bections 151, 152 indicate, with more distinctness than is to 
be found in the English law, the xninciples on whicli the Court should 
proceed in protecting witnesses from reckless and unjustifiable in- 
terrogation. A witness is not to have his whole past life raked up 
and dragged into publicity merely because he comes forward in 
obedience to the law to give evidence in Court : so serious a private 
inconvenience can bo justified only by a real necessity ; and it is not 
so justified when either the imxmtation, if true, w’ould not affect the 
witness’ credibility, or when the injury to the witness’ character is 
very serious, while the imporataiice of the evidence is very small. 
A woman who, in some question of contract, is asked, “ did you not, 
twenty years ago, have an illegitimate child ?” has a right to be 
protected oia the ground, 1st, that if she had, it does not affect her 
truthfulness; and 2nd, that it is not 'ivorth while to endanger her 
reputation for so trifling a cause. 
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In England in cases of indecent assault or attempt at rape, the 
prosecutrix cannot be asked if she had not previously had connec- 
tion with a man other than the prisoner, for tiie cjacstioii is not 
rele\ant to the issue, li. v. Hodgson, 11. cSc ih, 211 ; if. v, Clarke, 
2 Stark, X. P. C. 241; H v. Cockroft, 11 Cox, Or. C., 410; li, v. 
Holmes, L, B., 1 C. 0. B., 384. The Judgment of Coleridge, ,1., in IL 
V. Mohins, 2 Hoo. Bob., 512, affiiining the contrary, has more than 
once been denounced as bad law. But see Section 155 (4). 


In if. V. Martin, 6 0. & B., 562, the evidence was as to the prose- 
cutrix having previously had connection with the prisoner, and in 
B. V. Bariev, B C. <fe P., 589, the question was as to e\idcncc show- 
ing the prosecutrix to be a common prostitute ; in these cases the 
e\ idence was held to be admissible for it has a dh*ect bearing upoii 
the question of assent. {Section 155 (4) allows of proof in such cases, 
that the prosecutrix was of generally immoral character. 

As to the rule laid down in sub-section (4), see Section 114 (/i/. 


Sir James Stephen gives a question, asked in the famous “ Claim- 
ant” case, as an illustration of the length to which, in some cases, 
the right of askuig discrediting questions may bo carried. The ques- 
tion was whether A committed perjury in swearing tiiat he was B . 
T. 13 swore that he made tattoo marks on the arm of B. T., wiiioli 
were not and could never have been on the arm of A. B was asked 
and compelled to answer the question whether many years after the 
alleged tattooing and many years previous to the trial, he committed 
adultery with the wife of one of his friends. Htejjh. Dig,, § 129. 


„ , 149 . No Buch guestion aw is referred to in Sec- 

without tioii 148 ought to be asked, unless the person asking 
it has reasonable grounds for thinking that the 
imputation which it conveys is well-founded. 


Illustrations, 

{a) A barrister is instructed by an attorney or vakil that an 
important witness is a dacoit. This is a reasonable ground for 
asking the witness whether he is a dacoit. 

{b) A pleader is informed by a person in Court that an im- 
portant witness is a dacoit. The informant on being questioned 
by the pleader gives satisfactory reasons for his statement. 
This is a reasonable ground for asking the witness whether he 
is a dacoit. 
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(c) A witnebs, of 'whom nothing whatever is known, is asked 
at random whether he is a dacoit. There are here no reason- 
able grounds for the question. 

{d) A 's\itness, of whom nothing whatever is known, being 
questioned as to his mode of life and means of living, gives 
unsatisfactory answers. This may be a reasonable gi’ound for 
asking him if he is a dacoit. 

JNTote* 

Reasonable grounds.— The Illustrations show that the “reason- 
able grounds,” which justify such questions, may be much sligJitcr 
than would justify a man in making an imputation mider other 
circumstance. A barrister who is told a discrediting fact by an 
attorney or vakil, or a pleader who hears such a fact from a person 
who appears to know about it, is justified in so far assuming its 
truth as to questioia a witness about it ; and he may even do so with 
no other justification than the witness’ unsatisfactory replies. 

150 . If the Court is of opinion that any such 
question was asked without reasonable grounds, it 
may, if it was asked by any barrister, pleader, vakil 
or attorney, report the circumstances of the case to 
the High Court or other authority to which such 
barrister, pleader, vakil or attorney is subject in the 
exercise of his profession. 

151 . The Court may forbid any questions or 
inquiries which it regards as indecent or scandalous, 
although such questions or inquiries may have some 
bearing on the questions before the Court, unless 
they relate to facts in issue, or to matters necessary 
to he known in order to determine whether or not 
the facts in issue existed. 

8ee notes to Heotion 148. 

152 . The Court shall forbid any question which 
appears to it to be intended to insult or annoy, or 
which, though proper in itself, appears to the Court 
needlessly offensive in form. 
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153 . Wheu a witness has been asked and has 
answered any question w’hich is relevant to the in- 
quiry only in so far as it tends to shake his credit 
by injuring his character, no evidence shall be given 
to contradict him ; but if he answers falsely, he may 
afterwards be charged with giving false evidence. 

Exception 1. — If a witness is asked whether he 
has been pre'sdously convicted of any crime and 
denies it, evidence may be given of his previous 
conviction.^^^ 


Exception 2. — If a witness is asked any question 
tending to impeach his impartiality and answers it 
by denying the facts suggested, he may be contra- 
dicted. 

Illustrations 

(a) X claim against an underwriter is resisted on the ground 
of fraud. 

The claimant is asked whether, in a former transaction, he 
had not made a fraudulent claim. He denies it. 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmissible. 

(b) A witness is asked w’hetlicr lie was not dismissed from 
a situation for dishonesty. He denies it. 

Evidence is offered to show that he was dismissed for dis- 
honesty. 

The evidence is not admissible. 

(c) A affirms that on a certain day ho saw B at Lahore. 

A is asked whether he himself was not on that day at Cal- 
cutta. He denies it. 

Evidence is offered to show that A was on that day at 
Calcutta. 

The evidence is admissible not as contradicting A on a fact 
which affects his credit, but as contradicting the alleged fact 
that B was seen on the day in question in Lahore. (3) 
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In each of these cases the witness might, if his denial was 
false, be charged with giving false evidence. 

(cl) A is asked wdi ether his family has not had a blood fued 
with the family of B against whom he gives evidence. 

He denies it. He may be contradicted on the ground that 
the question tends to impeach his impartiality. 

INote. 

This section is based upon the rule of English law that, if questions 
put to a witness for the purpose of testing his credit relate to relevant 
facts, they can bo contradicted by independent evidence ; if to irrele- 
vant, they cannot. It is obvious that, but for such a rule, a suit 
might easily digress into a various collateral issues and become 
practically intcrininablG. The exceptions refer to two matters which 
are easily susceptible of proof and strike at the very root of the 
witness’ trustworthiness. It is very important to know whether a 
witness has been previously convicted, or has received a bribe from 
the other party. On the other hand no great expenditure of time 
need be involved in ascertaining liow the facts stand. 

(1) Proof of previous conviction. — That evidence is necessarily the 
conviction itself. In i?. v. Watson^ 2 Stark., 149, Lord Ellenborough 
observed : Eor the purpose of ascertaining the credit due to witnesses, 
the Courts indulge free cross-examination: but when a crime is 
imputed to a witness, of which he may be convicted by due course of 
law, the Court knows but one medium of proof, the record of convic- 
tion.” As to how a previous conviction is to be proved, see Sections 
76 and 77. 

(2) Impeachment of witness’ impartiality. — As e.y., that the witness 
has been endeavouring to suborn witnesses against a party to the 
proceeding. 

A denial includes refusal to admit ; a witness who is asked, ‘ were 
you convicted last year of perjury? or, ‘have you not received 
Eupees 50 from the defendant about this case ?’ and says that he does 
noti know or that he has forgotten, pracfcicaUy denies it. 

Tire distinction made between oases coming within the section and 
those within JUxeeption 2 is exemplified in Ye win's case, “ One Ye win 
was indicted for stealing wheat. The principal witness against him 
was a boy of the name of Thomas, his ax^prentiee. Lawrence, J., 
allowed the prisoner’s counsel to ask Thomas in cross-examination, 
whefeher he had not been charged with robbing his master, and 
whether ho had not afterwards said, he would be revenged of him, 
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and would soon fix him in Monmouth gaol ? He denied both. The 
prisoner's counsel then proposed to prove, that he had been charged 
with robbing his master, and had spoken the words imputed to him. 
Lawrence, J., ruled that his answer must be taken as to the former ; 
but that, as the words were material to the guilt or innocence of the 
prisoner, evidence might bo adduced tliat they were spoken by the 
witness.” Note to Harris v. Tippett, 2 Camp., 63B. That a witness 
has been bribed mav, of course, be proved; B, v. Langliorn, 7 St. 
Tr., 466 ; or that he has tried to suborn others, i?. v. Lord Strafford, 
Ibid., 400 ; Attoranj-G-eneral v. HifeJtcock, 1 Ex., 91. But the question 
must be one which goes directly to prove, and not merely to suggest, 
improper conduct or partiality of the ^ntness. A distinction should 
be observed between those matters wliich may be given in e\ idence 
by wav of contradiction, as directlv affecting the stor^ of the witness 
touching the issue before the iur\, and those inxtteis vhich aifect the 
motives, temper, and character of the witness, not with respect to his 
credit, but with reference to his feelings towards one party or the 
other;” AtforneyHeneral y. Hitchroc'k, Ibid., 100. 

Questioaby 154. The Court may, in its discretion, permit 
OTO mtnMs. the person who calls a witness to put any questions 
to him which might be put in cross-examination by 
the adverse party. 

When a party may show general bad character of his witness. — The 

person, who calls a witness, may, with the permission of the Court, 
ask liim questions to show his general bad character; this is not 
permitted by the English law. 

This is an extension of Section 142 ; the Court may, in its discre- 
tion, allo’W leading questions to be put in the Examination-in-ohief or 
re-examination under the present section. 

Impeaching 155. The Credit of a witness may be impeached 
Ssb! ° ’ in the following way by the adverse party, or, with 

the consent of the Court, by the party who calls 
him : — 

(1.) By the evidence of persons who testify that 
they, from their knowledge of the witness, believe 
him to be unworthy of credit ; 

(2.) By proof that the wtness has been bribed 
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or has accepted the offer of a bribe, or has re- 
ceived any other corrupt inducement to give his 
evidence ; 

(3.) By proof of former statements inconsistent 
with any part of his evidence which is liable to be 
contradicted 

(4.) When a man is prosecuted for rape or an 
attempt to ravish, it may be shown that the prose- 
cutrix was of generally immoral character. 

Explcmation , — A witness declaring another wit- 
ness to be unworthy of credit may not, upon his 
exarnination-in-chief, give reasons for his belief, but 
ho may be asked his reasons in cross-examination, 
and the answers which he gives cannot be contra- 
dicted, though, if they are false, he may afterwards, 
be charged with giving false evidence. 

Illustrations, 

(a) A sues B for the price of goods sold aad delivered to B. 
C says tliat he delivered the goods to B. 

Evidence is offered to show that, on a previous occasion, lie 
said that he had not delivered the goods to B. 

The evidence is admissible. 

(h) A is indicted for the murder of B. 

0 says that B, when dying, declared that A had given B the 
wound of which he died. 

Evidence is offered to show that, on a previous occasion, C 
said that the wound was not given by A or in his presence. 

The evidence is admissible. 

ISfotie. 

Impeaching credit of a witness. — In England the right of the party 
oalling a witness to discredit him was for a long time a disputed point. 
Since 1854 the rule has been that a party, oalling a witness, in\v not 
49 
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impeach his credit by general evidence of bad character : but in case 
of a witness, whom the Judge considers ‘‘hostile,” (as opposed to 
merely unfa\ orablo.” i may contradict him by other evidence or, with 
the h^ave of tl\e Judge, proAc other inconsistent statements. The 
])rGsent section is more general, and, subject to the permission of the 
Court, enables the party, calling a witness w'ho proves ‘ hostile,’ to put 
any question that could he asked in cross-examination. 

The credit of a witness is, of course, indirectly impeached by 
evidence disproving the facts which he has asserted : provision for 
this is niadi* in Sfction It may he directly impeaclied 1 a such 
que-^tioiis as are provided fur in Section 116, 154, or 155. Hut it is 
often, furilKU' neeesvarv to ai^e independent testimony a^ to the 
character ot tlie uitness with a \iew to showing that he is unworth\ 
of bedkf ; and tins in a be done in the four ways specified in the 
section. 

The Honibay High Court, in R. v. Sacl-aram MNcknnji, 11 Bom., 
166, appear to consider tliat the provision of the Indian Evidence Act 
for the contradiction of witnesses is l(‘ss extensive than that of the 
English law’. If. howes’cr, Seetion 5 be read with these sections it 
will, I tliink, be st*en that the> are identical. 

A person mav be questioned about a statement made by him to a 
police ofiiccr and w’ith a view to impeacliing his credit, the police 
ofiieer or any other person in whoso hearing the statement was made 
can be examined on the point, — Qiieen-Em^resB v. Sitaram Yiilial^ 
L L. Pi,, 11 Bom., 657. 

Foundation for discrediting a witness need not be laid. — ^By the 

English law’ it is necessary, before giving evidence for the purpose 
of discrediting a witness, to lay a foundation for the evidence to be 
given the interrogation of the wdtno^s himself and his denial. This 
is not necessary under the present Act. 

(4) Acceptance of bribe or of the offer of a bribe, may be proved, 
but mere offer cannot. — The w’ord “accepted” w’as substituted by 
Act XVTII of 1872 for the w’ord “ offered.” The substitution was 
grounded, probably, on the ruling in the English case. Attorney- 
General v. Hitchcock^ 1 Ex., 91, w’here a witness in a re\ enue case w’as 
asked w'hethei* he had not said that the revenue officers had offered 
him d620 to give the evidence wdiich he did, and denied having said so : 
and the Court refused to admit evidence to contradict him. In that 
case, during the argument, Alderson, B., (page 98) pointed out that 
those, "who seek to .adduce such evidence, “ endeavour to fix the 
corrupt state of mind upon the person to whom the offer is made, and 
not upon him who malces the off'er. The offer, without acceptance, is 
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nothing as regards the person to whom the otter is made.’’ In deli- 
vering jndgnieiit, Pollock, C. 13., oljser\ed, “ In this case it is admitted, 
that, with reference to the ottering of a bribe, it could not originally 
have been proved that the otter of the bribe had been made to the 
witness to make a particular statement, tlie bribe not having been 
accepted by him. And the reason is that it is totally irreleA ant to the 
matter in issue tliat some ])crson should buM* thought lit to otter a 
bribe to tlie witness to gi\X" an untrue account of a transiiction, and it 
is of no importance whatever if that bribe was not accepted. It is no 
disparagement to a man that a bribe is ottered to him: it ma,^ be a 
disparagement to the person who makes the otter.’* The otter may 
be some evidence of tlie opinion of the person ottering that the witness 
is open to a bribe; but that opinion may be mistaken find, whether 
correct or not, must, in strictness, be regarded as iiTolevaiit. 

On the other Jiaiid it is sometimes possible to provt‘ that a bribe 
has been ottered, although its acceptance may be denied. And the 
fact that such an otYe)' has been made is one wdiich might not unreason- 
ably be borne in mind by a Judge, \\lio is endca\ ouring, as Indian Judges 
often have to do, with very scanty materials, to estimate a witness’ 
claim to belief. Supposing the evidence to establish, and the witness 
to admit, that tlie opposite i^arty had been in communication with liim 
and had taken actho steps to tamper with his truthfulness, is not this 
fact one wliich any reasonable tiibmial ^vould take into consideration, 
although the actual acceptance of the bribe could not be proved ? 
The alteration, like several of the amendments introduced by Act 
XYIII of 188*2, appears to liave been made without adequate regard 
to the considerations wiiich led the original framers of the Act to word 
it as they did. 

(2) Previous inconsistent statements liable to contradiction. — That 
IS, any part of liis e\idence, which relates to a fact in issue or relevant, 
or which falls within the Exceplioiio to Section 153 ; See Khadijah 
Khaimm v. Ahdool Kjirreeni Sheraji. 1. L. E.. 17 Ciil., 344. 

Hj.g., a witness who has sworn to seeing a murder committed, and 
who has denied having been ])rc\iouslY comictecl or havmg received 
a bribe from cither party, may be discredited by proof of his having 
made a contradictory statement as to either of these jioints. 

So, if a witness' opinion is rele\aiit as to sanity or identity, he may 
be asked if lie has not expressed a contrary opinion; but wiiere a 
witness has merely spoken to a fact, a previous expression of opinion 
by him as to the merits of the case is not relevant, and, therefore, if 
he denies having made it, he cannot be contradicted ; Tayk^ § 1445, 
Attorney •General v. Hitclicoah, 1 Ex., 91, 
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(3) Proof of immoral character of prosecutrix,- The previous 
conduct of the prosecutrix might also, in such a case, be shown to 
be rele^ ant under Section 8. 

(^) Reasons for belief as to untrustworthiness of a witness.— It 

is very dangerous in cross-examination to ask a witness his reasons 
for believing a witness to be untrustworthy. Ho is, by such a 
question, enabled to state any unfavourable fact without fear of 
contradiction. 

156 . When a witness whom it is intended to 
corroborate gives evidence of any relevant fact, he 
may be questioned as to any other circumstances 
which he observed at or near to the time or place at 
which such relevant fact occurred, if the Court is of 
opinion that such ciromnstances, if proved, would 
corroborate the testimony of the witness as to the 
relevant fact which he testifies. 

Illmtmtion, 

A, an aocoinpUce, gives an account of a robbery in which he 
took part. He describes various incidents unconnected with the 
robbery which occurred on his way to and from the place where 
it was committed. 

Independent evidence of these facts may be given in order to 
corroborate his evidence as to the robbery itself. 

Note. 

CorroboratiYe Eyidence. — This section provides for the admission of 
evidence given for the purpose, not of proving a relevant fact, but 
of testing the witness’ truthfulness. There is often no better way 
of doing this than by ascertaining the accuracy of his evidence as 
to surrounding circumstances, though they are not so immediately 
connected with the facts of the case as to be themselves relevant. 
While, on the one hand, important corroboration may be given in 
the case of a truthful -witness, a valuable field for cross-examination 
and exposure is afforded in the case of a false witness. In order to 
prepare the ground for their corroboration, it is necessary to elicit 
these surrounding circumstances in the first instance from the witness 
himself, and for this the section makes provision. 



SEOS. 156 & 157 .] EXAMINATION ON WlTNEbhEa. 


389 


157 . Ill order to corroborate the testimony of a 
witness, any former statement made by sueb witness 
relating to the same fact, at or about the time when 
the fact took place, or before any authority legally 
competent to in’vestigate the fact, may be proved. 

NTo-te. 

Previous statements as corroboration.— This section, as did the 

Evidence Act before in force in India, in opposition to the gene- 
rally received rule in England, allows a witness to be corroborated 
by proof that he has said the same thing on a previous occasion, 
the only condition being that this previous statement shall have 
been made either about the time of the occurrence, or before a 
competent authority. This condition is, to some extent, a safe- 
guard against fictitious statements designedly made to support sub- 
sequent evidence ; but it is obvious that tlie corroborate e value 
of such previous statements depends entirely on the circumstances 
of each case ; and that they may easily be entirely valueless. As 
independent evidence of a fact statements are, by Section 8, rele- 
vant as conduct, if they accompany and explain facts other than 
statements. The mere fact of a man having on a previous occasion 
made the same assertion adds but infinitesimally to the chances of 
its truthfulness : and Judges should distinguish it from really corro- 
borative evidence. 

In jR. V. Maldj)d bin Kajpmid, 11 Bom. H. C, Rep., 196, the Sessions 
Judge based the conviction of the prisoner upon the testimony of 
an ai^prover, and used the statements, made by the approver to his 
parents and the police, to corroborate his evidence at the trial. 
Namibhai Haridas, J., in delivering the judgment of the High Court 
of Bombay on appeal, observed (p, 197), “ Section 157 of the Evidence 
Act, no doubt, provides that any former statements made by a 
witness at or about the time when the fact in issue took place, or 
before any competent authority, may be proved to corroborate his 
testimony ; and, accordingly, the Session Judge has made use of 
Murgias’ statements, made on different occasions to his parents 
and to police officers, shortly after the murder. But such corro- 
boration, we think, hardly suffices. It can scarcely be said to answer 
the purpose for which juries are advised by Judges to require the 
evidence of an accomplice to he confirmed. From the position, in 
which he stands, it is considered unsafe to act upon his evidence 
alone. Hence the rule requiring confirmation of it as to the prisoners 
by some independent, reliable evidence. But his statement, whether 
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made at the trial or beiore the trial, aacl in whate^ er shape it oonich 
before the Court, is still only the btatemeiit of an <ieeomplice, and 
doeb not at all impro\e in value by repetition.’' 

What uia,tters 158 . Wlieuever am' statement, ]-elevant under 

may be x>ro\ ed . * 

incoimectiun SectioH OP 33, IS pioved, all matters may be 

with proA eel . j t i 

stateme^nt^re- provecl, either 111 orcler to contradict or to corroborate 

secMoii82 it, or in order to impeach o}' conlirin the credit of 
the person liy whom it was made, which might have 
l)een proved if that person had been called as a 
witness and had deaiied upon cross-examination the 
truth of the matter suggested. 

Rules relating to the impeaching or confirming of a witness’ credit 
apply also to cases coming under Section 32 or 33. — This refers to 
eertiiin statements, made by iicrsons, who from some una%oi(lable 
cause cannot be produced, of which under Sections 32 und 33 evidonco 
may, in the circumstances there described. i)e gi\en. The xoresent 
section has the effect of exposing any such statement, ^vholl admitted, 
as far as may be, to all the scrutiny and giving it the <Kl\autago of 
all the corroboration, which it would have had on the cross-examination 
of the xjerson making it. 

Kefasiimg 159 . A witness mtu', while under examiuatiou, 

memory . i i • i ' <* ■ i • / 

I'eiresn liis meinory by reierrmg to miy wntmg^^^ 
made by himself at the time of the transaction con- 
cerning which he is questioned, or so soon .iifter- 
wards that the Court considers it likely that the 
transaction was at that time fresh in his memory. 

The witness may also refer to any such writing 
made by any other person, and read l)y the witness 
within the time aforesaid, if when he read it he knew 
it to be correct.*'-*^ 

When witeob. Whenever a witness may refresh his memory 
by reference to any document, he may', wdth the 

to^refeesiime- yf ^he Coui’t, refer to a co]jy of such 
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document : Provided the Court be satisiied that 
there is suificieut reason for the non-production 
of the original. 

An expert may refresh his memory by reference 
to professional treatises. 

(1) Refreshing Memory. — Human memory and human inaecurae;N’ 
being what they arc‘, an important aid to exaetness would, it is 
obvious, be thrown away, if witnesses were not at libei'ty to fortif.N 
theii* recollection by reference to written memoranda. All that the 
law docs here is to prescribe certain conditions with a view to sceur- 
ing tliat tbe memoranda so employed shall be trustworthy. These 
conditions are laid down in the section. As to what is the time, 
within w'hich the Court will consider it likety that a transaction would 
be fresh in the witness’ memory, much must depend on the circum- 
stances of each case. ]Mr. Taylor mentions a Scotch case, in which 
the Court refused to allow a witness to refresh his memory by refer- 
ring to notes, prepared by himself some weeks after the occurrence of 
the transaction and after he had reason to believe that he would be 
called to give evidence. — Tayl.^ § 1406. Notes prepared at the 
instance of the party calling the -witness are especially objectionable ; 
Steinkellev v. Neivton, 9 C. & P., 315. It is not, however, necessary 
that the document should be admissible in evidence. A document, 
accordingly, inadmissible for want of a stamp or registration, may be 
used for this purpose. — Tayl,, § 1411. 

Where the document consists of entries or a memorandum, com- 
piled from notes taken or entries made at the time, it may be still 
regarded as an original document, if it falls within the requirements 
of the tw’O first sub-sections of clause 159; Burton v. PJ timer, 2 
A. & E,, 344. 

In Horne v. Mackenzie, 6 Cl. k Pin., 628, a surveyor was allowed 
to refresh his memor,^ from the printed copy of a report, compiled 
from his original notes, of which it lias substantially, though not 
literally, a copy. 

A police officer may refresh his memory by referring to documents, 
in which, under s. 119 of Act X of 1872, he has reduced into writing 
statements made during an investigation ; jRogJttini Singh v, Em'prenH, 
T. L. R., 9 Oal„ 455. 

A statement reduced to writing by a police officer under s. 162 
of the Criminal Procedure (bcle cannot be used in evidence for the 





392 


PROnrCTION AND EFFECT OF EVIDENCE. [PT. III. CH. S. 


Testimony to 
facts st ited ill 
(locuiiieut 
inoiifcioiied in 
Section 159. 


accused. But the police officer to whom it was made may use it 
to refresh his memory and may be cross-examined upon it by the 
party against whom the testimony is given ; Queen-Bmjpress v. 8itcb- 
ram Vithal, I. L. E., 11 Bom., 657. 

There is “no authority for saying that a witness can be compelled 
to refresh his memory from any docmncnt, unless the document is 
either in the possession of the partj" who desires to put it to the 
witness, or is at least such as he can insist on having produced In 
re Kali Churn Chtiuari, I. L. E., 8 Cal., 154; 10 C. L. E., 51. 

(2) The document may have been written by another person.-— 

So a witness may refer to entries in a log-book not made by himself, 
but examined by him from time to time while the occurrences were 
recent ; to depositions made by him in another Court, the correctness 
of which ho asce-rtained at the time; to minutes made by another 
person which he has checked; or to a receipt winch he has seen 
given. — TuifL, § 1410. 

160 . A witness may also testify to facts men- 
tioned in any such document as is mentioned in Sec- 
tion 159, although he has no specific recollection of 
the facts themselves, if he is sure that the facts were 
correctly recorded in the document. 

Illustration, 

A book-keeper may testify to facts recorded by him in books 
regularly kept in the course of business, if he knows that the 
books were correctly kept, although he has forgotten the 
particular transactions entered. 

Independent recollection of the transaction unnecessary. — This is 
an important extension of the rule laid down in the preceding section. 
A witness may have no recollection of a transaction and may be 
unable, even with the aid of the document, to recall it, and yet, from 
seeing the document or his signature upon it, may be able to speak 
with positivenoss to the oecuiTeuce of the transaction. 

Thus, a solicitor who has made a parol lease and entered a memo- 
randum of it in his book may refer to it though he has no independ- 
ent recollection of the transaction : so, a barrister to the notes on his 
brief in order to show that a witness has varied in his statement. 
So, Lilso, a witness may look at his own attestation to a deed and say 
that from seeing it he is sure that he saw. the party execute it, though 
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he has no recollection of the fact : and a banker's clerk may, from 
seeing his writing on a bill of exchange, be able to >wear that it 
passed tlirough his hands. — TatfL, § 1412. 

What the witness’ evidence in such cases comes to is this : “I 
know that signature to be mine, and from seeing the signature, I am 
positive that the transaction occurred.” 

The word document” might be held to include copy of such a 
document,” to which reference is made in the last paragraph of 
Section 159 : but this can liardlv be the intention. In England the 
rule is that ‘‘ if the copy be an imi>erfoct copy, or ho not pvo\ ed to be 
a correct copy, or if the witness has no independent recollection of: 
the facts narrated therein, tlie original must be used Doe v. Perk hi 
3 T. B., 749.—Tai/L. ^ 1409. 

161 . Any writing referred to under the provi- 
sions of the two last preceding sections must be 
produced and shown to the adverse party if he re- 
quires it ; such party may, if he pleases, cross- 
examine the witness thereupon. 

ISTot^e* 

Adverse party may cross-examine witness upon document used to 
refresh memory. — It is to be observed that it is onty when a document 
is used for purposes referred to in Section 159 and 160, that the 
adverse party has a right to see and cross-examine upon it; and, 
therefore, if a cross-examining counbel puts a paper into a witness’ 
hands and asks him as to its general character or handwriting, the 
opposite party will not, on that account merely, be entitled to see it. 

The English rule as to a document, used to refresh a i\itness’ 
memory, is that the opposite party may inspect the document and 
cross-examine the witness on such entries as have been already 
referred to without putting in the document as part of his own 
evidence: but that if he goes further aiid ask questions as to other 
parts he makes it his own evidence. — Taijl., § 1413. No such distinc- 
tion appears to be maintained by the present law. If the document 
is used for the purposes mentioned, the witness may be cross- 
examined upon it. 

The grounds upon which the opposite party is permitted to inspect 
a wilting and to i*efresh the memory of a witness are threefold ; (i) to 
secure the full benoftt of the witness on recollection as to the whole of 
the facts ; (ii) to check the use of improx^er documents ; and (iii) to 
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compare his oral testimony with his written statement he has a 
right to look at a writing with which a witnobs is retresliing his 
memory hc^fore or at the moment when tlic witness uses it, in oi'der 
to refresh hi-. meiiior\ in oidcr to answer a paitionlar question, but 
if he does not then exercise it he cannot i etaiii it tlnough the wdiole 
of the witnesses subsequent examination; In if Jlinhhon Maliton, 
T. L. Pc, 8 Cal., 739. 

162 . A witness summoned to produce a docu- 
ment shall, if it is in his possession or power, bring 
it to (‘onrt, notwithstanding any objection whicdi 
there may be to its production or to its admissibility. 
The validity ot any such objection shall he decided 
on by the C'onrt. 

The Court, if it sees lit, may inspect the docu- 
ment, unless it refers to matters of State, or take 
other evidence to enable it to determine on its 
admissibility. 

If for such a purpose it is necessary to cause any 
doenmeut to be translated, the Court may, if it 
thinks fit, direct the translator to keep the contents 
secret, unless the document is to be given in evi- 
dence : and if the interpreter disobeys such direc- 
tion, he shall be held to have committed an offence 
under Section 1.S6 of the Indian Penal Code. 

Note. 

Section 123 makes the production of evidence as to unpublished 
oiheial records of affairs of State entirely dependent upon the discre- 
tion of the Head of the Department concerned. It is therefore 
unnecessary for the Judge to have the right of inspecting any document 
of this character ; but he may inspect a document which fails under 
Section 130 or 131 in order to judge of its admissibility. The person 
in custody of what he considers a privileged state document should 
bring it \nth him to Coui-t, to be prepared for the Court deciding that 
it is not so : but there is no necessity, as in England, for him to state 
that he objects to the production on grounds of public policy ; see 
Kain u Farret^ 37 L. T. Bep., x. s., 469. The Head of the Depart- 
ment oaji gh e or withhold liis permission as he thinks fit, Section 123, 
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163 . When a party calls lor a (locuuieut which 
he has given the other party notice to produce, and 
such document is in-oduced and inspected by the 
party calling for its production, he is bound to 
give it as evidence if the party pi'oducing it requires 
him to do so. 

164 . When a party refuses to produce a docu- 
ment which he has had notice to produce, he cannot 
afterwards use the document as evidence without the 
consent of the other party or the order of the Court. 

Illubiuitio)! 

A sues B on dii ii^reeiiient and ^ives B notice to prodiice it. 
At the trial, A calls tor the document and B 3*etuses to produce 
it. \ gives secondary evidence of its contents. B seeks to 
produce the document itselt to contradict the secondary evidence 
given h} A, or in aider to sho\\ that the agreement is not 
stamped. He cannot do so. 

165 . The Judge may, in order to discover or to 
obtain proper proof of relevant facts, ash any ques- 
tion he pleases, in any form, at any time, of any 
witness, or of the ])arties, about any fact relevant or 
irrelevant ; and may order the production of any 
document or thing : and neither the parties nor 
their agents shall be entitled to make any objection 
to any such question or order, nor, without the 
leave of the Court, to cross-oxaiuine any witness 
upon any answer given in reply to any such question. 

Provided that the Judgment must be based upon 
facts declared by this Act to be relevant, and duly 
proved : 

P)-ovided also that this section shall not authori:!!e 
any Judge to compel any witness to answ'er any 
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question, or to produce any document -which such 
witness would be entitled to refuse to answer or 
produce under Sections 1'20 to 131 both inclusive, if 
the question were asked or the document were called 
for by the adverse party ; nor shall the Judge ask 
any question w'hich it -would be improper for any 
other person to ask under Section 148 or 149 ; nor 
shall he dispense with primary evidence of any docu- 
ment, except in the cases hereinbefore excepted. 

Note. 

Questions by Court. —Tlie object of the tiuestions which the Judge 
is here empowered to put i^ either to discover a relevant fact, or to 
obtain proper proof of it. There is, accordingly, no relaxation of the 
rules previously laid down as to relevancy. The section merely 
authorizes questions, the object of which is to ascertain whether the 
case is or is not proved in accordance with those rules. 

Where a judge has called a witness in a criminal case the prisoner 
ought to be allowed to cross-examine him; in re The Emjyress v. 
Grkh (jliunder TaluMay, I. L. R., 5 Cal., 614; Goj)al LaU Seal v. 
Manick LaU Seal, I. L. lb, 24 Cal , 2B8. 

“ When the counsel for the prisoner has examined or declined to 
cross-examine a witness, and the Court afteiwvards, and of its own 
motion, examined him, the wituoss cannot tlien, without the per- 
mission of the Court, be subjected to cross-examination. When, after 
the examination of a witness b;y tbe complainant and the defendant, 
tlio Court takes him in hand, he is put under special pressure, as the 
Judge is empowered to ask any (jiiestion he pleases, in any form 
about any fact rele\ant or iriele\ant; and lie is, therefore, at the 
same time placed under the special i^rotectioii of the Court, which 
may at its discretion, allow* a party to cross-examine him ; but this 
cannot be asked for as a matter of right. The prmciple applies equally, 
whether it is intended to direct the examination to the witness’ state- 
ments of fact, or to circumstances touching his credibility ; for any 
question meant to impair his credit tends (or is so designed) to get 
rid of the effect of all his answ^ers, and of each of them, just as much 
as one that may bring out an inconsistency or contradiction. It is 
then a cross-examination upon answers — upon every answer given to 
the Court, and is subject to the Court’s control;” li. v. Sakhdnlm 
Miohundjiy 11 Bom. H. C. Hep., p, 166, 
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EVIDENCE. 

This section does not justify a Judge questioning the witnesses after 
the examiiiation-in-chief and so anticipating the cross-examination ; 
B, V. Noor Bux Kazi, I. L. R., 6 Cal., 279, at p. 283. 

166 . In cases tried by jury or with assessors, 
the jury or assessors may put any questions to the 
witnesses, through or by leave of the Judge, which 
the Judge himself might put and which he considers 
proper. 


CHAPTER XI. 

OP IMPEOPEE ADMISSION AND EEJBCTION OF 
EVIDENCE. 

167 . The improper admission or rejection of 
evidence shall not be ground of itself for a new 
trial or reversal of any decision in any case, if it 
shall appear to the Court, before which such objec- 
tion is raised, that, independently of the evidence 
objected to and admitted, there was sufficient evi- 
dence to justify the decision, or that, if the rejected 
evidence had been received, it ought not to have 
varied the decision. 


Improper rejection or reception of evidence.— The rule in Eng- 
land is that in civil cases no new trial shall bo granted on the 
ground of improper admission or exclusion of evidence unless 
some substantial wrong or miscarriage has been occasioned thereby : 
in criminal cases there is no remedy unless there be a conviction 
and the Judge, in fclie exercise of his discretion states a case 
for the Court of Crown Cases Reserved; if, however, that Court 
is of opinion that evidence was imjjroperly admitted or rejected, 
it must sot aside the conviction. 8tejph. Dig,, § 143. The pre- 
sent section applies the same rule to aU cases civil and criminal. 
This principle is acted upon by the Judicial Committee of the Privy 
Council. In Lalla BuntUeedhur v. The Government of Bengal, 14 
Moore’s I. A., 86, the Courts below having admitted evidence not 
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properly admissible, the Jnclicial C'omniittce examined the whole 
evidence, and being satisfied that, mdepeiidenfc of tlie e\ideiice impro- 
perly admitted, there was sufficient evidence to justify the decision of 
the Courts below, rejected the appeal. So also Moliur Singh v. 
GJiariba, 4 B. L. B., 499. 

Tliis section has tlie effect of curing any irregular^t^ of procedure 
where it is shown that there has been no failure ot justice or that the 
accused ha-ve not been substantially prejudiced; Queen -JEJmj^resfi v. 
Nn7id Main, I. L. B., 0 All., 609. 

AVhere a party has had full opportunity of producing his evidence, 
and part of it is rejected M an Appellate Court, the decision must, if 
the uiirejected evidence is insufficient to support his case, be against 
him, not tliat the case be retried. The susx^icion, however probable, 
of the Judge that a party, who has failed to pro\e his case, may be 
more successful on a second and fuller investigation is no sufficient 
ground for directing a new trial; ” Kunwar Mitrasar Singh v. Nand 
Lnl, 8 Moore's I. A., 199. 

Ko appeal on the sole ground that Lower Court discredited the 
witnesses : — An Appellate Court ought to be .\ ery cautious in o\ eri-uling 
the conclusion come to by an Original Court as to the credibilit-s of 
witnesses. The Original Court is in a far better position than the 
Appellate Court to form a sound oimiion on this point, and its judg- 
ment on it sliould be accepted by the Appellate Court, unless it is 
manifestly eleai* from the probabilities attached to certain circum- 
stances in the case that tlie Original Court was wrong; Mubadee 
Mahomed Cazuni Shemr.ee v. Meerna Alhj Mahomed SJwostnj, 
6 Moore’s I. A., 27. “ This Board,” it was observed in the Privy Council, 
“ never heal'd of an appeal being instituted on tlie ground that witnesses 
had been discredited : the Court below were aware of tlie character of 
those witnesses, and, besides the knowdedge of 'tlicir character, had the 
advantage of seeing their demeanour and behaviour, of which we, on 
written evidence, have no power of judging. AVe feel it our duty, 
therefore, 'to decide this case on the general jirinoiple that no appeal 
will lie from the judgment of a Court below on the ground that the 
Court discredited the witnesses produced to them by either party ; ” 
Santacana v. Ardeool, 1 Knapp, 269. 

This rule is equally applicable to criminal cases.— TJiis section 
applies to criminal as well as to chil cases, li. \. Huribolr Cli under 
Ghosc^ I. L. il., 1 Cal., 207, and to criminal trials by jury in the High 
Court; if. v. Navroji DciddhMi, 9 Bom. H. C. Bep., p. 358. 

■Where no objection is taken by the opposite party to the production 
of evidence, it may be inferred that there are circumstances which 
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justify its production : and a party will not be allowed on appeal to 
urge an objection which he might have urged but did not urge at the 
original hearing. On this ground, where secondary evidence has been 
admitted, without objection, at the original hearing the other party 
cannot object to its admissibility on appeal. The admission of an 
unstamped or insufficiently stamped document has been held to be no 
ground for appeal, the error not affectuig the merits of the case or the 
jurisdiction of the Court ; Jiifided Currie v. Mutif Hamen 

Chethj, 3 B. L. R., 130. 

Wliore, in a suit for enhancement, the plaintiff called witnesses to 
speak from memory to prices prevalent in the locality for a number 
of years, and the Judge excluded their evidence and relied only on 
merchants’ books, Ac., this was held an error of law with which the 
Court could deal in special appeal ; Huro Profsad Boy v. Woinatao'tt 
Dehrec, I. L. B., 7 Cal., 267. 

In Womef^ Clnmder Chaiterjee v. (Blunder Churn Itoy, I. L. E., 7 
Cal., 295, Garth, C. J., points out the difficulty of applying this section 
in special appeal, as such a coui\se would iiivohe the necessity of 
weighing the remaining evidence, which, in special appesil, the Court 
cannot do. The only case where it can he done is where the Court 
has arrived at its conclusion on other grounds, independent of the 
evidence improperly admitted. 
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Speech of the Hon’ble Mr. STEPHEN on presenting the 
report of the Select Committee on the Bill to define and 
amend the Law of Evidence, 

{BUf March 1871). 

On this occasion, I have to explain the position of a measure per- 
haps as iinpoit^nt as any tJi.it has been passed of Jate ^ears by the 
Indian legislature, inasiiiuoli as if it becomes la-w, it will affect the 
daily aclininisti\ition of both ci\il and ciiminal procedure throupfhout 
the whole country. Moreovei, tlie subieci-matler to which the Bill 
refers is one of deep and wide general interest, for a law of E\idenee 
properly constructed would be nothing less than an application of the 
])ractie il experience acijuired in (’ourts of Liw to th(‘ problem of 
inquirino mto the truth as to contros cited questions of fact, liow'ever 
imporfecth it may have been attained. 

This is the object which lias been kept in view in framing the Bill 
which the C'ommittee aj>pend to their report, and which I am now to 
describe in a general w^y to your Lordship and the Council. 

*• I will state, in the first place, the history of the measure down 
to the present time. 8o far back as the year 1868, the Indian Law 
Commissioners drew a Draft Evidence Act, which was sent out to 
this country, and introduced and referred to a Select Committee b.’s 
my friend and predecessor Air. Alaine. The Bill was circulated for 
opinion to the Local 6-overnments, and w^as pronounced by every 
legal authority to w^hich it was submitted to be unsuitable to the 
wants of this country. In this view' the Committee concur for reasons 
which I need not state in detail on the present occasion, as they are 
fully stated in the leport which I present to-day. I may observe in 
general, however, that the principal reasons were that the bill w^as not 
sufficiently elementary ; that it W’as in several i aspects incomplete, 
and that, if it became law', it would not supersede the necessity under 
which judicial officers in this country are at present placed of acquaint- 
ing themsehos by means of English hand-books with English law upon 
this subject. The Commissioners’ draft, indeed, would hardly be 
intelligible to a person who did not enter upon the study of it with 

** Sir .lames Fitzjani'^'. Steplieii, made a Judge of the High Court in England 
in January 1870. 
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a considerable knowledge of the English law. Under these circnni- 
stances, a new draft was framed, which we now propose to print and 
cirenlate, and on \vhioh I hope to receive the ox>inions of the Local 
G-overnnients and High Courts in the course of the summer, say, by 
next September, so that their criticisms may be deliberately weighed, 
and the measure may be finally disposed of by this time next year. 

‘^The report of the Committee explains, very fully the scheme of 
the Bill, which, of course, is of considerable, though not, I hope, 
unwieldy, length, and enters fully into the reasons which have led us 
to adopt its leading ];)rovisions. I will not weary the Council by going 
into all these questions on the present occasion. I will confine 
myself to saying that I trust that those who will have to criticise the 
Bill will begin by studying the report, which has been drawm up with 
great care, and which, as well as the Bill itself, forms a connected and 
systematic whole. The general object kept in view in framing the 
Bill has been to ^n-oduce something from which a student might 
derive a clear, comprehensive and distinct knowledge of the subject, 
without unnecessary labour, but not, of course, without that degree 
of careful and sustained attention w’hich is necessary in order to 
master any important and intricate matter. It is by this standard 
that the Committee in general, and I in paiijicular as the member in 
charge of the Bill, desire that it may be tried. 

“ With tins reference to the Bill and the Beport of the Committee, 
I proceed to discuss the general questions connected with the subject, 
and to mention a fev? of the leading features of the measure. 

“ I suppose that I may assume as generally admitted the necessity 
which exists for legislation on the subject of evidence in British 
India. It would be exceedingly difficult to say precisely what, at the 
present moment, the law upon the subject ^certainly is. To some 
extent — it is far from being clear to what extent — and hi some parts 
of the country — though questions might be raised as to the paiijlcular 
parts of the country — the English law of Evidence appears to be in 
force in British India. Whatever may be the theory, it both is and 
will continue to be so in practice ; for if the English Law of Evidence 
has not been introduced into this country, English lawyers and quasi- 
lawyers have, and they have been directed to decide according to the 
law of justice, equity, and good conscience. Practically speaking, these 
attractive -words mean little more than an imperfect understandmg of 
imperfect collections of not very recent editions of English text-books. 
It is difficult to imagine anything much less satisfactory than such 
a state of the law as this. A good deal may be said for an elaborate 
legal system, well understood and strictly administered. A good deal 
may be said for unaided mother- wit and natural shrewdness j but a 
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half and half system, in which a vast body of half-understood lau, 
totally destitute of arrangement and of uncertain authority, maintain^ 
a dead-alive existence, is a state of things ^\hich it is by no means 
easy to praise. 

“ Legislation thus being necessary, in what direction is legislation 
to proceed 9 A gentleman, for whose opinion upon all subject^ con- 
nected with Indian law and legislation I, in common udth most other 
people, have a profound respect, said to me the other da> in discussing 
the subject : “my Evidence Bill would be a very short one. U would 
consist of one ride, to this effect — All rides of eiidencc are hereby 
abolished.” I belie\c that the opinion thus ligorousB expressed is 
really held by a large number of persons who would not a^ ow it so 
plainly. There is, in short, in the lay world, including in the expres- 
sion the majority of Indian Chilians, an impression that rules of 
evidence arc technicalities invented by lawyers principally for what 
JBenthain called fee-gathering purposes, and of no real value in the 
investigation of truth. I cannot admit that this impression is in any 
degree correct. 1 believe that rules ot cNidenoe arc of very great 
value in all iiupiiries into matters of fact, and in particular in inquiiies 
for judicial purposes ; and that it is practically impossible to investigate 
difficult subjects without regard to them. 

“It is worth while to illustrate this point a little, because the 
necessity for rules of evidence rests uijon it ; but strong proof of it is 
to be found in the fact that in all ages and countries there have been 
rules of evidence. In rude times and amongst primitive people, the 
task of arriving at the truth as to matters of fact was regarded as so 
hopeless and difficult, that rude arbitrary substitutes for any sort of 
rational procedure were provided in the shai^e of ordeals and judicial 
combats. Where people began to obtain glimpses of the true methods 
of investigation, they seem to liavc consideied as almost supernatural 
skill what in our days would fall vlthin the scope of average police 
officers or attorneys’ clerks. The delighted wonder which was dis- 
})layed by the Jews, according to tlio apocryjphal story of Susannah 
and the Elders, at wliat a legal friend of mine used to call ‘ that \ ery 
feeble cross-examinatioji of Daniel’s about the trees,' is a good 
instance of this. At a later period, arbitrary rules of evidence began 
to be formed. Such a fact must be proved by two eye-witnesses ; 
such another by four: such another by seven. To say nothing of 
European systems, in which such rules were in force, the Hedaya is 
full of them. These rules were never introduced in their full force into 
England, but the system which was adopted, or rather which grew up 
by degrees, was of a very mixed and exceedingly singular charaefeer. 
Part of it consisted of rules declaring large classes of witnesses to bo 
incompetent. Part was intimately connected with the English system 
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of special pleading, ■\\hicli was contrived as to dolinc witli oxtrcniG 
precision the facts iix)OU which the difioied, or were, as the 

phrase f’oes, at issue. Paii} \verG the result of the practical cxx>erioDcc 
of the Courts, and these were by far the most valuable portion, in my 
opinion, of the English Law of Evidence. Most of the other rules 
have indeed been cut away by legislation, and the rules which still 
remain may fairly be taken to be tlie nett result of Jiuglisli judicial 
experience in modern times. In the most general terms, these rules 
are — 

1, that evidence must be confined to the issue ; 

2, that hearsay is uo e\idGncc ; 

8, that the best evidence must he giwii ; 

4, rules as to confessions and admissions ; 

5, rules as to documentary e^idcncc. 

“ I have two general remarks to make ux>o^^ theiu. 

The first is that they are soimd in substance and eminently useful 
in practice, and that, when properly understood, tlic;> arc calculated 
to afford invaluable assistance to all who hav'e to take x>art hi the 
administration of justice. 

“The second is that I belie \e that no rules collected in one body 
upon any important subject were o\ er expressed so loosely, in such 
an intricate manner, or at such intolerable length. 

“ It is necessary to prove the first of tliese propositions, in order to 
justify the recommendation of fclie Committee that tlie substaiicc of 
the rules m question should be introduced in the form of exx>ress law 
into this country. It is necessary to x)rove the second j^roposition, 
in order to justify the attempt made in the Bill to reduce the rules to 
order and system. 

“Eirst, then, as to the x)i’Ox>osition that the rules in question are 
substantially sound, and do iar more good than iiarm, even in then' 
present confused condition. Tlic x)roof of this is, I tliink, to be found 
ill a comparison between the xu-oceediugs of English Courts of Justice 
and those of countries wliieh have no sucJi rules, and between the 
liroceedings of English Courts in which these rules are, and those in 
which they are not, understood and acted upon. As a preliminary 
remark, I think I ought to observe that the knowledge of these rules 
possessed by English law-yers is derived far more from the daily 
practice in the Courts than from theoretical study. Many English 
lawyers know by habit, almost instinctively, w’hcther this or bhat 
(to use the common x^hrase) is or is not evidence, although they have 
hardly given the henry of the matter a thought. Tractice, therefore, 



APPENDIX I. 


405 


and not lihcory alTords the true test of the value of these rules. In 
fact, the cluiiib^’, intricate, ainbiguoue, and in many instances absurd, 
theory by which the rules of c\ idenee are coiniected together came 
after the cininentlv sagacious practice which they were intended 
to justify and explain. AVhat is the practical effect of these rules’? 
I may pcvliaps be permitted to answer this by referrmg to a book 
which I published in lB6il on the criniiiial laws of England, and 
whicli contains, amongst other things, an anal5'sis of several cele- 
brated trials, English and French. One object of that analysis u'as 
to contrast the effect of the presence and absence of rules of evidence ; 
and I think that anyone ’who would talie the trouble to compare 
those trials together carefully would agree with me in the conclusion 
tliat the practical effect of the English rules of e-^idenco in those 
cases was to sliortoii the proceedings enormously, and at the same 
time to consolidate and strengthen them, keeping out nothing that 
a reasonable person would ha\e wished to have before him as mate- 
rials for his judgment. The Frencli system, on the other baud, 
which dispenses with all rules of evidence, got, at least in those 
cases, no other result from the want of them tlian Hoods of irrelevant 
gossip and collateral (piestions enough to confuse and bewilder the 
strongest head. Again, compare the proceedings of an ordinary 
Court of criminal justice witli t)ie proceedmgs of a court-martial, 
in which the rules of G^ idenee are far less strictly enforced and loss 
clearly imderstood. x\ii ordinary criminal Court ne\ er gets very far 
from the point, but a court-martial continually wanders into (Ques- 
tions far remote from those which it was assembled to try. Nothing, 
for instance, is more common than to see the prosecutor change 
places, as it were, with the prisoner, or to find collateral issues 
pursued till the Court finds itself engaged in determining, not whether 
A was guilty of a military offence, but whether E told a falsehood on 
some perfectly irrelevaat subject. In a case which I well recollect, 
B testified against A. B being cross-examined to his credit stixted a 
fact not otherwise relevant to the encQuivy. Z denied the fact w'liich 
B affumed, and made further statements which were contradicted 
by intermediate letters of the alphabet. No Judge can possibly be 
expected, by the mere light of nature, to know' how to set limits to 
the oiK-iuiries in which he is engaged ; yet if he does not, an incal- 
culable waste of time and energy, and a great weakening of the 
authority of his Com’t, is sure to follow. Active and zealous advo- 
cates, who have no rules of evidence to restrain their zeal, would 
have it in their ];)ower to pervert the administration of justice to the 
basest purposes, and to inflict immense injury on every class connected 
with it, directly or remotely : that might, and often w'ould, in such 
hands, be made the excuse loi' tearing open old (Quarrels and reviving 
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qu#»&tions laid at rest, and giving fresJi animus to scandals long since 
exploded ; and the main question would frequently be lost sight of in 
a cloud of irritating and useless collateral issues. I may be excused 
for referring to my own experience at the Bar in illustration of this. 
Appeals against orders of affiliation used invariably to produce an 
amount of perjury and counter-perjury ^\iiicJi I sliould think it 
would be difficult to exceed in any country. In certain parts of 
the country, it was a point of honour for the friends of the putative 
father and of the mother, respectively, to ‘ go to session to swear 
for him, or her,’ as they used to say. No one who did not take 
part in such cases could imagine the strange ramifications of false- 
hood aiid contradiction into whicli a liotly-contested case of this 
kind would spread, or the number of imputations thrown on the 
honesty and chastity of the different witnesses, male and female. 
If it liad not been for the rules of evidence tlie reputations of half 
the population of the village would have been torn in pieces. The 
rules of e\'idenc6 kept matters to a point, and so minimised the 
evil ; but the parties, the witnesses, and the attorneys, all appeared 
to me to be, one more anxious than another, to light the matter out 
till the very last rag of character had been stripped off* the back of 
every man, woman, and child, whose name was in any way brouglit 
into the discussion. The French Courts display this evil in an 
aggravated form. In the work to which I have already referred 
will be found an account of the trial of a monk named Leotade for 
murder. If disposed of under the English rules of cyidence, it 
could hardly have taken more than a day or two at the most. Iji 
the French Court, it lasted for, I thinli, about three weeks, mid 
branched oxit into all sorts of subjects. One witness, in particular, 
was discovered to ha\e seduced a girl seven years before, and letters 
from her to him were read to throw light on bis character. He 
naturally wished to give his own account oi the transactions, but 
was stopped on the ground that a line must bo drawn somewhere, 
and that the Court chose to draw it between the point at wliich 
an irrelevant slur had been throsMi on his character and the point 
at which, had he been permitted to do so, lie might liave given an 
equally irrelevant explanation. 

It is not, however, merely for the purpose of confining judicial 
proceedings within reasonable limits that rules of evidence ai'e, 
useful. They are also of pre-eminent importance for the purpose of 
protecting and guiding the Judge in the discharge of his duty. There 
is a sense in which it may be said with perfect truth that even legis- 
lative power is unequal to the task of abolishing rules of evidence. 
No doubt, it is competent to the legislatme to provide that no rules 
of evidence shall ha-\e the force of law ; but unless they expressly 
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forbid all Courts and Judges to act upon any rules at all, or to listen 
to any arguments as to the manner in which they shall exercise the 
discretion with which they are invested (propositions too absurd 
to state or to discuss), the Judges infallibly will hear, and will be 
guided by arguments upon the subject, and these arguments \vill be 
drawn from the practice of English Courts. Moreover, the Courts of 
Appeal will exercise their own discretion in the matter, and thus, by 
degrees, the system would grow up again in the most cumbrous, 
chaotic and inconvenient of all conceivable shapes. The plain truth 
is, that there is only one possible way of getting rid of the law of 
evidence, and that is by getting rid of the administration of justice b>' 
lawyers and returning to the system of mere personal discretion. 

‘‘ Tt ma> be that some persons would like this policy, but I suppose 
it is one which I need not discuss. 

So far, I have considered the rules of evidence merely as they 
conduce to the important practical objects of keeping proceedings to 
the point, and of protecting and sui^porting the Jud^^e^. t must now 
say a few words on their value as furnishing the Judge with solid 
tests of truth. I fully admit that their value in this respect is often 
exaggerated and misconceived ; but T think that, when the matter is 
fairly stated, it will be found that they have a real, though it may be 
descri])ed as a negative, value for this purpose. There are two great 
problems on which the rules of evidence throw no light at all, and on 
which they are not intended to throw any light ; tind it must be 
admitted that those problems are by far the most important of any 
which a Judge has to solve. No rule of evidence that ever was framed 
will assist a Judge in the very smallest degree in determining the 
master question of the whole subject — whether, and iiow far, he ought 
to believe what the witnesses say *? Again, rules of evidence are not, 
and do not, profess to be rules of logic. They throw" no light at all 
on a further question of equal importance to the one just stated. 
What inference ought the Judge to draw from the faefes in which, after 
considering the statements made to him, he believes? In every 
judicial proceeding whatever, these two questions — Is this true, and, 
if it is true, what then ? — ought to be constantly present to the mind 
of the Judge : and it must be admitted, both that the rules of evidence 
do not throw the smallest portion of light upon them and that persons 
who are absolutely ignorant of those rules may give a much better 
answer to each of these questions than men to wdiom every rule of 
evidence is perfectly familiar. I think that a more or less distinct 
perception of this, coupled w"ith impatience of the exaggerated preten- 
sions which have sometimes been made on behalf of the rules of 
evidence, are the principal reasons for the distrust and dislike wdth 
W"hich they are at times regarded, This dislike, I think merely a 
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paTtieular application of the \''algar error which in so many instances 
leads people to deprecate art in comparison with nature, as if there 
were an opposition between the two. and as if art in all cases did not 
|)re&uppose and depend upon nature. The best shoes in the world 
will not make a man walk, nor -will the best glasses make him see; 
and in just the same way, the best rules of evidence will not supply 
the place of natural sagacity or of a taste for and training in logic ; 
but it no more follows that rules of evidence are useless as guides to 
truth, than that shoes or glasses are useless as assistances to the feet 
and to the eyes. The real use of rules of evidence in ascertaining the 
truth consists in the fact that the\ supply negative tests, warranted 
hy very long and varied experience, as to two great points, the rele- 
vancy of facts to the question to be decided by the Court and the sort 
of idence by which particular facts ought to be proA'cd. They may 
in the broadest and most popular form be stated thus : — 

If you want to amve at the truth as to any matter of fact of 
serious importance, observe the following maxims : — 

‘‘ Fii-ht, if your belief in the principal fact which you wish to ascertain 
is to be, aft(‘r nil, an inf<‘Voncc from other facts, lt‘t these facts, at all 
events, bo closely connected witli the principal fact in some one of 
certain specific modes. Hecondly, never believe in any fact whatever, 
whether it is the fact which you principally wish to determine, or 
whether it is a fact from 'vUiich you propose to infer the existence of 
the principal fact, until you have before you the best evidence that is 
to be had ; that is to say, if the fact is a thing done, have before you 
some one who saw" it done wdth his own : if it was a thing said, 
have before you some one w"ho heard it said with his own ears : if it 
W"as a written pa^^er, have the paper before you and read it for yourself. 
This exception — qualilieations and explanations apart — is the true 
essence of the rules of evidence, and I think that no one wiU deny, either 
that these rules are in themselves eminently wise, or that they are by no 
means so obvious and self-evident that the mere unassisted natoal saga- 
city of judicial officers of every grade can bo trusted to grasp their full 
meaning and to apply them to the practical questions which arise in 
the administration of justice, with no assistance from any express law. 
I do not wish to exaggerate, but I must add, that I attach considerable 
moral and speculative value to these rules. If they are firmly grasped 
by Courts of Justice, and rigidly insisted upon in ah practical matters 
which come before the Courts, they will gradually work their way 
amongst the people at large, and furnish them with tests by which to 
distinguish betw'een credulity and rational belief upon a great variety 
of matters which will be of vast importance. I ought to add that the 
good which they are calculated to effect can be obtained only by erect- 
ing them into laws and rigorously enforcing them. When this is done, 
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I feel confident that experience will loe continually adding to the proof 
of their value . 

‘‘ So far, I have tried to prove the proposition that the English rules 
of evidence are of real solid value, and that they are not a mere collec- 
tion of arbitrary subtleties wliicli shackle, instead of guiding, natural 
sagacity. I pass now to the next proposition, wliicli is, that these 
rules are expressed in a form so confii-,ed, intricate and lengthy, tliat 
it is hardly possible for any one to learn their true meaning otherwise 
than by practice, an incom enience which may be altogether avoided 
by a careful and systematic distribution. For the proof of this 
proposition, if indeed it is disputed, I can only i efer in general to the 
English text-liooks on the subieeb. They form a mass of confusion 
which no one can uiidcLstand until, b\ tile aid of long practice, he 
learns the intention of the different rules, of wliich they heap together 
innumerable and often incoherent illustrations. I tun far from wishing 
to impute this as a fault to the industrious, and in many cases distin- 
guished, authors of these compilations. They, like all other hand- 
books, are intended for immediate practical purposes, and are mere 
collections of enormous masses of isolated rulings, generally relating 
to some very minute point. It was necessary, therefore, that they 
should be arranged, rather with reference to vague catch- words with 
which the ears of lawyers are familiar, than with reference to theoreti- 
cal principles wdiioli it has never been wortli any lawyer’s while to 
investigate. 

“ The condition of the law of evidence, as vrell as the condition of 
many other branches of the law of England, affords continual illustra- 
tions of the extraordinary intricacy and dilliculty which arises from 
the combination of the very greatest practical sagacity with an absence 
of sound theory, or, what is still worse, wifch the presence of unsound 
theory. No one who Ifas not seen it could possibly imagine liow^ 
obscure the meaning of a clover man may become when he is forced 
to squeeze it into the terms of a theory w^hicli does not fit it and is 
not true. I will gh'e one or two illustrations of my meaning. The 
expression ‘hearsay is no evidence’ early obtained considerable 
currency in the English Courts. In a general w^ay, its meaning is 
clear enough, and, what is more, is true ; but, when considered as the 
scientific expression of a general truth, from which rules can be 
deduced in particular cases, it is inacciwate, faulty and obscure to the 
last degree. The objections to it are, that jboth ‘ Hearsay ’ and 
‘ Evidence ’ are w'ords of the most uncertain kind, each of which may 
mean several different things. For instance, hearsay may mean what 
you have heard a man say, and this is its most obvious meanmg ; but 
it is difficult to imagine a grosser absurdity than the assertion that no 
one is ever to prove, in a judicial proceeding, anything said by any 
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other person. ‘ Hearsay,* again, may be taken to mean that which a 
person flid not perceive with liis ow'n organs of x^ercepition ; but this 
is not the natural sen^^e of the word, and it is almost impossible in 
practice to divest a word of its natural meaning. 

“ The word ‘ evidence ’ is also exceedingly ambiguous. It may mean 
that which a witness says in Court. It may mean the facts to which 
he testiiies, regarded as a groundwork for tether inference. 

Notwithstanding this, the ^tease ‘ hearsay is no evidence,’ being 
emx)hatic and easy to recollect, stuck in the ears and in the minds of 
lawyers, and has been taken bj* maiiy text- writers as the principle on 
which their statement of the most imx^ortant branch of the law should 
be arranged. Tliey accordingly took to describing as hearsay every 
fact of which evidence was by law excluded ; in short, they turned 
‘ hearsay is no evidence ’ into ‘ that which is not evidence is hearsay.’ 
They did not, however, do this expressly ; they did it by describing as 
exceptions to the rule excluding hearsay all cases in which evidence 
was admitted of anything wMch w^ould have been excluded but for 
such exceptions. This is so intricate a statement that I can hardly 
expect the Council to follow me, but I wdll give an illustration of what 
I mean. The question is, -whether a piece of land belongs to A or B. 
A says that it belongs to him, because his father 0 bought it from D, 
who bought it from E, and he produces the deeds by which E conveyed 
the land to I) and D conveyed it to C. Now, as D and E are not 
parties to the suit between A and B, and as A cannot of his own 
knowledge know anything of the transaction between them, English 
text-writers cull the deed between B and E ‘hearsay’ ; and, according 
to I’itt Tailor, the rule which x)erniits such deeds to he gh'en in 
evidence is tlje iliird exef*ption to the rule which excludes hearsay. 
One of the Judges, if I am not mistaken, called such evidence ‘ written 
hearsay,’ and so inditferent are English lawyers in general to the 
abuse of language for the sake of momentary convenience that it 
l^robably never stnick him that this was a contradiction in terms. I 
think, however, Ihat it is hard to expect peojile to understand, bear 
in mind, and follow out in all its ramifications a system which employs 
language in such a peculiar maimer as to call ancient deeds * written 
hearsay.’ To ttdk of hearing a document is like talking of seeing a 
sound. 

“ I now turn to the ambiguity of tlie word ‘ evidence,’ to which I 
have already referred. As I have just said, ‘evidence’ sometimes 
means a fact which suggests an inference. Eor instance, it is com- 
mon to say, — ‘ Decent possession of stolen goods is evidence of theft 
that is, the fact of such possession suggests the inference of theft. 
At other times, and I think more frequently, ‘ evidence’ means what 
a witness actually says in Court, or that which he produces. For 
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instance, we say the evidence w’hich he gave was true. I might 
occupy, I will not say the attention, but the time, of yonr Lordship 
and the Coimcil for hours if I were to attempt to describe the amount 
of confusion and obscurity which the neglect of this simj^le and 
obvious distmetion has thrown over the wdiole subi'cct. I will content 
myself with observing that it produces the effect of giving a double 
meaning to every expression into which the word ‘ evidence,’ is 
introduced. ‘ Circumstantial evidence,’ * hearsay evidence,’ ‘ direct 
evidence,’ ‘ primary evidence,’ ‘ best evidence,’ have each two sets of 
meanings, and the result is, that it is almost imposbible to arrive at a 
clear and comprehensive knowledge of the whole subject, or see how 
its various parts arc related to each other, without aji amomit of 
study, thought, and practical acquauitance wdth the actual working of 
the rules of evidence which few people are in a position to bestow 
upon the subject. 

I may appear to bo detaining the Council unduly upon merely 
verbal questions, but I think that it is a conmion fault to undeiTate 
the importance of accurate language, i^articularly in regard to the 
fundamental terms of any x)articular branch of knowledge. In regard 
to law, I have not the least doubt that a very large proportion of the 
intricacy and difficulty which attach to it is due to the fact that proper 
pains have never been bestowed on the definition of its fundamental 
terms. What could be made of Euclid if we were not quite sure of 
our meaning when we spoke of a point, a line, a circle, parallels, and 
perpendiculars ? such a defect would render Geometry impossible, and 
the defect which makes large parts of the law almost unintelligible, and 
beyond all measure cumbrous and unwieldy, is precisely analogous to 
it in principle. I believe that, if its fundamental terms were defined as 
clearly as the term ‘ law’ was defined by the late Hr. Austin, the study 
of law would become comparatively^ easy, and in many cases attractive 
for its own sake ; tliat its bulk might be dimhiished to a degree of 
which people in general have hardly any conception ; that the expense 
of its administration might be greatly diminished, and that compara- 
tive certainty might do away with a very large amount of needless 
and harassing litigation. 

“ I shall now proceed to describe, shortly, the principles on which 
the Draft Bill of the Committee has been framed. In the first j^lace, 
we thought it necessary to fix the sense m which the fundamental 
terms of the subject should be understood, and for that purpose we 
define * fact,’ ‘ evidence,’ ‘ proof,’ ‘ proved,’ and some others as to 
which I will content myself with a reference to the report. It seemed 
to us that the remainder of the subject would faU under the following 
general heads : — 

1. — The relevancy of fact to the issues to be proved. 
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2. — The proof of facts, according to their nature, by oral, docu- 

mentary. or material evidonco. 

3. — The production of ovidenco in Court. 

4. — The duties of the Court, and the etlect of mistaken admission 

or rejection of e\udence. 

•‘These heads would, we think, be found to embrace, and to 
arrange in their natural order, all the subjects treated of by English 
text- writers and Judges under the general head of the Law of Evidence. 

I will say a few words on their relation to each other, and of each of 
them in turn. 

‘•The main feature of the J>dl consists in the distinction drawn by 
it between the relevancy of facts and the mode of proving relevant 
facts. The neglect of this distinction by English text-writers, no 
doubt, arises from the ambiguity of the word ‘ evidence,’ to w'hieh 
I have already referred, and is the main cause of the extreme 
dilhculty of understanding the English law of evidence systematically. 
I will sJiortly illustrate my meaning. A says, ‘ Z committed murder.’ 
Eh’st of all, this is a fact — something udiich could be directly perceived 
by the sense of hearing and distinctly romein1-)ered afterwards. Now, 
whether this fact is or is not rele\ ant in a particular case depends upon 
a variety of oircuiustancos. If the question is, whether A was guilty 
of defaming Z by accusing him of murder ; or whether Z had a motive 
for assaulting A, because A said that he had committed murder : or if 
Z is accused of murder, and the object is to sliow that, when A 
charged him with it, he behaved as if he were guilty, and in many 
other instances which might be i^ut, the fact that A spoke those 
words is clearly relevant. 3>ut if the question ib, whether Z actually 
did commit murder, the fact that A thought so or said so, generally 
speaking, is not rele\ant. Supposing, Jiow^ver, that the fact is 
relevant on some one of tlie grounds just menoioned, or on any 
other ground, whatever be the ground on which the words are relevant 
to the matter under iiiquirji, it is obvious that tlie words themselves 
ought to be satisfactorily proved, and tlie rule of English law — and 
we think it is a wise rule — is that they must be proved by the 
assertion of some witness that he heard them said with his own ears. 
English text-writers tlirow together these two classes of rules under 
the head of Hearsay. They lay down the general rule that hearsay 
is no evidence, meaning by it that certain classes of facts called 
hearsay are to be treated as irreleyant to the determination of 
particular questions, and it is necessary to look through a long list 
of exceptions to that rule in order to see whether, in a j^articular 
case, A’s statement may or msy not be proved. If you find that 
it can be proved, the question is, how can it be proved ? and you 
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propose to prove it by a witness who says that B told him that he 
heard A say so. Again, yon are told, ‘hearsay is no evidence'; but 
this time the expression means, not that the fact is irrelevant, but 
that the testimony by which it is proposed to pro\e the fact is 
improper. One extreme inconvenence of this is that the most impor- 
tant part of the English law of evidence is thrown into the most 
intricate and inconvenient of all possible forms, that of a very wide 
negative, of most uncertain moaning, qualified by a long string of 
exceedhigly intricate exceptions. 

“No one who has not gone through the process of learning the law 
by mere rule-of-thumb practice can imagine the degree of need- 
less obscurity and difficulty upon this point, of the existence of 
uiiich he becomes gradually conscious. It would be perfectly fair 
to say to almost any English text-writer, ‘ you teU me, at enormous 
length, what is not evidence ; but you nowhere tell me what is 
evidence, except, indeed, in large compilations, which point out 
what has to be i^roved upon particular issues, and which it is as 
impossible to read or remember, as it is to read or remember any 
other mere works of reference.’ 

“I hope that we have been able to avoid this, and that the second 
chapter of the Bill will be found to state specifically, and in a 
positive form, what sorts of facts are relevant, as being sufficiently 
connected with the facts in issue to afibrd grounds for an inference 
as to their existence or non-existence. I will not weary the Council 
by mentioning those rules, and I will content myself by referring 
to the Bill and to the report. But I may shortly illustrate them 
by reference to a passage from a modern historian, which will 
relieve the dullness of a very technical speech. The passage to 
which I refer is a short smnmary, by Mr. Froude, of the groimds 
on which he believes -that Mary, Queen of Scots, murdered her 
husband. 

“As Mr. Proudo is not a lawyer, he certainly wrote what I am 
about to read witlaoiit reference to rules of evidence. I think the 
fact that he did, in fact, unconsciously observe them illustrates 
very strongly the truth of my assertion that they are no more than 
the result of experience and practical sagacity thrown into a cate- 
gorical shape. I need hardly say that I use the passage merely 
as an illustration, and without any notion of adopting Mr. Fronde’s 
opinions, or asserting the truth of his facts. I am concerned merely 
■with their relevance. 

“ ‘ She (Mary) was known to have been weary of her husband, 
and anxious to get rid of him,’ 

“ (By our draft, facts which show motive are relevant.) 
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The fliiftciiltv and the means of disposing of him had been 
discusbed in her presence, and she had herself suggested to Sir 
James llalfonr to kill him.’ 

Facts which show preparation for a fact in issue are relevant.) 

She brought him to the house where he was destroyed; slie was 
witli liini two hours before his death ’ 

“(Facts so connected with the facts in issue as to form part of 
the same transaction are relevant.) 

“ ‘ and afterwards threw every ditheulty in the way of any examin- 
ation into the circumstances of his end.’ 

“ I Subsequent conduct influenced by any fact in issue is relevant.) 

“ ‘ The Earl of Bothwell was publicly accused of the murder.’ 

“ (Facts necessary to be known in order to introduce relevant 
facts are relevant.) 

‘‘ * Hhe kept him close at her side ; she would not allow him to be 
arrested ; she went openly to Seton with him before her widowhood 
was a fortnight old. When at last, unwillingly, she consented to 
his trial, Edinburgh was occupied by his retainers. He presented 
himself at the Tolbooth surrounded by the Royal Guard, and the 
charge fell to the ground, because the Crown did not prosecute 
and the Earl of Lennox had been i^reventod from appearing.’ 

(Subsequent conduct influenced by any fact in issue is relevant.) 

“ A few weeks later, she married Bothwell, though he had a wife 
already, and when her subjects rose in arms against her and took her 
prisoner, she refused to allow herself to be divorced from him. 

“ (Subsequent conduct. Motive.) 

“ A large part of the evidence consisted of certain letters which tlic 
Queen was said to have written. Mr. Froude, in passages which I 
need not read, allege'^ facts wliich go to show that slic tried to prevent 
the production, and to secure the destruction, of these letters. An 
illustration as to subsequent conduct meets the case of a person who 
destroys or conceals evidence. 

“ Finally, Mr. Fronde observes : ‘ In her own correspondence, 

though she denies the crime, there is nowhere the clear ring of 
innocence which makes its weight felt even when the evidence is weak 
which supports the words.’ 

The letters would be evidence under the section relating to admis- 
sions, and Mr. Froude’s remark is in the nature of a criticism on them 
by a prosecuting Counsel. 
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“In English text-books, so far as my experience goes, these rules 
and others of the same sort are nowhere presented in a compact sub- 
stantive form. They come in, for the most part, as exceptions to the 
rule that evidence must be confined to the points in issue. In fact, 
they can be learned only by the practice of the Courts, though they 
are as natural and lax as any rules need be if the}^ are properly stated. 

“ From the rules which state what facts may be proved, we pass 
to those which prescribe the manner in which a relevant fact must be 
proved. Passing over technical matters — such as the law relating to 
judicial notice, questions relating to public documents, and the lilie — 
these rules may be said to be three in nmnber, though, of course, 
numerous introductory rules are required to be adopted for practice. 
They are these — 

“ 1. If a fact is proved by oral evidence, it must be direct ; that is 
to say, things seen must be deposed to by some one who says he saw 
them with his own eyes. Things heard by some one who says he heard 
them with his own ears. 

“ 2. Original documents must be produced or accounted for before 
any other evidence can be given of then* contents. 

“3. 'When a contract has been reduced to writing, it must not be 
varied by oral evidence. 

“ These rules, as I have said, are subject to certain exceptions, 
and require certain practical adjustments; but I do not think that 
any one who has had practical experience of the working of courts of 
justice will deny their substantial soundness, or indeed the absolute 
practical necessity for enforcing them. 

“ Passing over certahj matters which are explained at length in the 
Bill and report, I come to two matters to which the Committee attach 
the greatest importance as having peculiar reference to the adminis- 
tration of justice in India. The first of tlaese rules refers to the part 
taken by the Judge in the examination of witnesses ; the second to the 
effect of the improper admission or rejection of evidence upon the 
proceedings in case of appeal. 

“ That part of the law of evidence which relates to the maimer in 
which witnesses are to be examined assumes the existence of a well- 
educated Bar, co-operating with the Judge mid relieving him practically 
of every other duty than that of deciding questions which may arise 
betw^een them. I need hardly say that this state of things does not 
exist in India, and that it would be a great mistake to legislate as if it 
did. In a groat number of cases — ^probably the vast numerical 
majority — the Judge has to conduct the whole trial himaelf. In all 
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cases he has to represent the interests of the public much more dis- 
tinctly than he does in England. In many eases he has to get at the 
truth, or as near to it as he can, by the aid of collateral inquiries which 
may incidentally tend to something relevant ; and it is most unlikely 
that lie should ever wish to push an inquiry needlessly, or to go into 
matters not really connected with it. We have accordingly thought it 
right to arm Judges with a general power to ask any questions, upon any 
facts, of any witnesses, at any stage of the proceedings irrespectively 
of the rules of evidence binding on the parties and their agents, and 
we have inserted in the Bill a distinct declaration that it is the duty of 
the Judge, especially in criminal cases, not merely to listen to the 
evidence put before him. but to iiKpiire to the utmost into the truth of 
the matter. We do not think that the English theories, that the 
public have no interest in arriving at tlie truth, and that even criminal 
proceedings ouglit to be regarded mainly in the light of private ques- 
tions between the prosecirtor and the prisoner, are at all suited to 
India, if indeed they are the result of anything better than carelessness 
and apathy in England. 

“ With respect to the question of appeals, we have drawn a series 
of provisions, the object of which is to prevent mere mistakes in 
procedure from destroying the value of work properly done, as far 
as it goes. We have gone through the various eases in which, as 
appears to us, the question of the imin-oper admission or rejection or 
omission of evidence can arise; and have provided that, whenever 
any Appellate Court discovers the occurrence of any mistake, it shall 
not reverse the decision of the inferior Court, but shall either strike 
out %vhat is redundant, or supply what is defective, as the case may 
be, and give judgment accordingly.” 


APPENDIX II.’ 

LIABILITY TO DAIIAGES FOR REFUSING TO GIVE 
EVIDENCE. 

Act 19 of 1853, Section 26. 

Liability to 26. Any person, -whether a party to the suit or not, to whom a 
rehi^ni<rto^ summons to attend and give evidence or produce a document, shall be 
give personally delivered, and who shall, without lawful excuse, neglect or 

i^e<* See. I.i2. to obey such summons, or who shall be proved to have abscond- 

ed, or kept out of the \vay to avoid being served with such summons, 
and any person who, being in Court and upon being required by the 
Court to give evidence, or produce a document in his possession, shall, 
withoat lawful excuse, refuse to give evidence, or sign his deposition, 
or to produce a document in his possession, shall, in addition to any 
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01 ’ to produce a document in bis possos'^ion, shall, in addition to any 
proceedings under tliis Act, be liable to the party at 'wdiose request 
tlie summon^ shtill hiue been issued, or at \Oiose instance lie shall be 
required to ghe e\idence, or produce the document, for all damages 
which he may sustain in consequence of such neglect, or lefiisal, or of 
such absconding, or keeping out of the ’\\.iy as aforesaid, to be recover- 
ed in a civil action. 


19 & 20 Vic. Cap. 113. 

An Act to jjravidr for tnhinrf ericlenre in Majesty's dominions in 
relation to (Jiril and ( Joju merriaf matters jjendiuy before jorcitju 
irihanah. 

(29th July 1856.) 

WnEmus it is expedient tint facilities lie altorded for taking e\idencG 
ill Iter Majesty’s duiiiiuinn-, in ndation tti (hvil .uul Connnercial 
matters pending before foreign tribunals : licit enacted, as follows: 

1. Where, upon an application for this purpose, it is made to 
appear to any Court or Judge ha^iug authority under this Act, that 
any Court oi- tribunal of eouipetenl jurisdiction in a foreign country, 
before which any Civil or Commercial matter is pending, is desirous 
of obtaining the testimony in relation to such matter of any witness 
or witnes.ses within the jurisdiction of such first mentioned Court, or 
of the Court to which such Judge belongs, or of such Judge, it shall 
be lawful for such Court or Judge to order the examination upon oath, 
upon interrogatories or otherwise, before any person or persons named 
in such order, of such witness or witnesses accordingly ; and it shall 
be lai;\fnl for the said Courij or Judge, by the same order, or for such 
Court or Judge, or any other Judge having autliority under this Act, 
by any subsequent order, to command the attendance of any person 
to be named in such order, for the xmrpose of being examined, or the 
production of any writings or other documents to be mentioned in 
such order, and to give all such directions as to the time, place and 
manner of such exninination, and all other matters coimected there- 
with, as may appear reasonable and just ; and any such order may be 
enforced in like manner as an order made by such Court or Judge in 
n cause depending in such Court or before such Judge. 

2. A certiiical(‘ under the hand of the ambassador, minister, or 
other diplomatic Agent of any foreign power recei\ cd as such by Her 
]\Cajesty, or in ease there be no such diplomatic Agent, then of the 
Consnl-Cieneral or Consul of any such foreign power at London, 
received and admitted as such by Her Majesty, that any matter in 
relation to which an ap[)lication is made under this Act is a Civil or 
Commercial matter jiending before a Court or tribunal in the country 
of wliich lie is tile di^ilomatic Aizent or Oonsnl having jurisdiefeion iu 

:>3 
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the matter so pending, and that such Court or tribunal is desirous 
of obtaining the testimony of the witness or witnesses to whom the 
application relates, shall be evidence of the matters so certified ; but 
where no such certificate is produced other evidence to that effect 
shall be admissible. 

3. It shall be lawful for every person authorized to take'-the— 
examination of witnesses by any order made in pui'suance of this Act 
to take all such examinations upon the oath of the witnesses, or 
affirmation in cases where affirmation is allowed by law instead of 
oath, to be administered by the person so authorized : and if upon 
such oath or affirmation any x:)erson making the same wilfully and 
corruptly give any false evidence, every person, so offending shall bo 
deemed and taken to be guilty of perjury. 

4. Pro\ ided always, that e\ ery person wliose attcnd-ance sliall be 
so required shall be entitled to the like conduct money, and payment 
for expenses and loss of time, as upon att6ndance at a trial. 

T). Provided also, that every person examined under any order 
made under this Act shall liave the like right to refuse to answer 
Rsvei* questions questions tending to criminate himself, and other questions, which a 
doeumwits^'^^^ witness in any cause pending in the Court by which or by a Judge 
whereof or before the Judge by whom the order for examination was 
made would be entitled to ; and that no person shall be compelled to 
produce undei* an> such order as aforesaid an>’ writing or other docu- 
ment that he would not be compelled to produce at a trial of such a 
cause. 

Certain Toiivts 6, Her Majesty’s Superior Courts of Common La^v at Westminster 
have^autlioiity Dublin respectively, the Court of Session in Scotlaiid, and any 

under tins Act. Supreme Court in any of Her Majesty ’s Colonies or possession abroad, 
and any Judge of any such Court, and every Judge in any such Colony 
or possession wiio by any order of Her IMajesty in Council, may be 
appointed for this purpose, shall respectively be Courts and Judges 
having authority under this Act. 
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22 Vic. Cap, 20. Evidence by Commission Act, 1859. 

An Ai‘t to provide for taldnff einclence in Suits and Proceedings 
pendi^ig hefore tribunals in Her Mgjestijs dominions in places out 
of the jurisdiction of such trihunah The provisions of this Act 
apply io proceedings under the Evidence hij Commission Act, 1885, 
48 d* 49 Vic, c, 74. See Sec, 4 of the Act 

am April 1859.) 

Whereas it is expedient that facilities be afforded for taking evidence 
in or in relation to Actions, Suits, and Proceedings pending before 
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ti’ibmiiilK in Her Majcsty'b dominions in pldccb in such doiiiinion« out 
of the jurisdiction of sucli tribunals : Be it enacted, as follows : 

1. AVhere, upon an application for this purpose, it is made to 
apj)ear to any Court or Judge liavinp; authority under this Act, that 
any Court or tribunal of compotent jurisdiction in Her Majesty’s 
dominions has duly authorized, by commission, order, or other process, 
the obtaining the testimoll,^ in or in relation to any Action, Suit, or 
Trocceding pending in or before such (’’ourt or tribunal, of any 
witness or witnesses out of the jurisdiction of such Court or tribunal, 
and within the jurisdiction of such first mentioned Court, or of the 
Court to which such Judge belongs, or of such Judge, it shall be lawful 
for such Court or Judge to order tlie examiiidtion hetoi*o the person 
or persons appointoci, and in manner and form directed by such 
Commission, order, or other process as aforesaid, of such witness or 
witnesses accordingly ; and it sliall be lawful for the said Court or 
Judge, by the same order, or for such Com*t or Judge or any other 
Judge having authority under this Act, by any subsequent order, to 
command the attendance of any i^erson to be named in such order, 
for tlie purpose of being examined, or the production of any writings 
or other documents to bo mentioned in such order, and to gi%e all such 
directions as to the time, place, and manner of such examination, and 
all other matters connected tlierewith, as may appear reasonable and 
just; and any such order may be enforced, and any disobedience 
thereof punished, in like manner as in ease of an order made by such 
Court or Judge in a cause depending in such Court or before such 
Judge. 

2. Every person examined as a witness under any such cominis> 
sion, order, or other process as aforesaid, who shall upon such 
examination wilfully and corruptly give any false evidence, shall be 
deemed and taken to be guilty of perjury. 

o. Provided always, that e^ ery person whose attendance shall be 
so ordered shall be entitled to the like conduct money, and payment 
for expenses and loss of time, as upon attendance at a trial. 

4. Provided also, that e^'ery person examined under an\ such 
commission, order or other process as aforesaid, shall have the like 
right to refuse to answer questions tending to eliminate himself, and 
other questions which a witness in any cause pending in the Court by 
whicli, or by a Judge whereof, or before the Judge by whom the order 
for examination was made, would be entitled to, and that no person 
shall be compelled to produce under any such order as aforesaid any 
writing or other document that he would not bo compellable to 
produce at a trial of such a cause. 
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Certain Miijostv's Supeviov Courts of Common Law at West- 

Courts and , I . 1 1 1 . ^ . . M . 1 T 

Judges to have mitisbov and m JJuulni resi)ectively, tJi(» C ourt ol Session in bootlancl, 

der\^Ss^ct' Supreme Court in an\ of Her AEajesty’s Colonies or posses- 

sions abroad, and any Judge of any such Court, and ery Judge in 
any such Colony or possession who, by any order of Her Majesty in 
Council, may be appointed for this purpose, shall respectively bo 
Courts and Judges having authority under this Act. 

6. It shall be lawful for the Lord Chancellor of Great "Britain, 
with the assistance of two of the Judges of the Courts of Common 
Law at Westminster, so far as relates to England, and for the Lord 
Chancellor of Ireland, with the assistance of two of the Judges of 
the Courts of Common Law at Dublin, so far as relates to Ireland, 
and for two of the Judges of the ('ourt of Session, so far as relates to 
Scotiland, aud for the Chiei or only Judge of the Supreme Court in 
any of Her Majesty's Colonu‘s or possessions abroad, so far as 
relates to such Colony or possession, to frame such •' rules and orders 
as shall be necessary or proper for giving ellect to the provisions of 
this Act and regulating the procedure under the same. 


48 iJe 40 Vic . Car. 71. Eviuenok ui CoAnnssiox Act, 1885. 

All Acl io atn^/ul (hr Lmr irhilitKj lo ittlniuj Kndenrv hij Coiininsaion 
in India and fhr Cohiiicb, and chewhere in Her MajcHtij'b Domi- 
nions, 

{lUh Aur/ust 1885.) 

Be it enacted by the <Jiiecn’s most} Excellent Majesty, by and with 
the advice aud coiKiut of th»* Lords bpirilual and Temporal, and 
Commons, in tiiis prescoit I’arluiment assembled, and by the autho- 
rity of the same, as follows : 

Short tiUc. 3, This Aei uuy be cited as the Evidence b\ Commission Act, 

* 1885. 


Poccer to 
Courts to 
nominate ex- 
aminer in ci\ il 
proecedinga. 


2. Whore in any ei\il ])i'uceeding m any C'oiirt of coinpetcut 
jurisdiction an order for the eximiiiiition of any witness of person has 
been m ide, and a eommission, m indamus, order, or request for tlie 
examination of such witness, or peisou is addressed to any Court, or 
to any Judge of a Court, in India or tlic ('ulonies, or elsewhere in Her 
Majesty’s dominions, beyond the jurisdiction of the Court ordering 
the examination, it shall be lawful for such Court, or the Chief Judge 
thereof, or such Judge, to nominate some iit person to take such 


” 8ec Section 5 ol the L\ideiiceb\ Commission Act, 1885, lb & 19 Vhc. c. 74. 
post. 
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examination, auci any deposition ov examination taken before an 
examiner so nominated shall be admissible in evidence to the same 
extent as if it had been taken b\ or before such Court or Judge. 

8. Where in aii;s criminal proceedings a mandamus or order for 
tlie examination of any witness or person is addressed to any Court, 
or to any Judge of a Court, in India or tlie C'olonics, or elsewhere in 
Tier Majesty’s dominions, beyond the ]urisdiction of the Court 
ordering the extunination, it shall be la^viul for such Court, or the 
Chief Judge thereof, or such Judge, to nominate any Judge of such 
Court, or any Judge of an inferior Court, or Xfagistrate within the 
jurisdiction of such first -mentioned Court, to take the examination of 
such witness or person, and any deposition or examination so taken 
shall be admissible in evidence to the same extent as if it had been 
taken by or before tlie Court or Judge to whom the mandamus or 
order was addressed. 

4. The pro\isions of the Act passed in the t\venty- second year of 
Her Ma]esty, chapter t^veiity, intituled Au Act to 3 )rovide for taking 
evidence in suits and proceedings x-)eiiding before tribunals in Her 
Majcst\ 's dominions in places out of the jurisdiction of such tribunals” 
(which may bo cited as the Evidence by Commission Act, 1859), as 
amended by this Act, shall apply to proceedings under this Act, 

5 . The power to make rules conferred by section six of the Evi- 
dence by Commission Act, 1859, shall be deemed to include a po\ver 
to make rules with regard to all costs of or incidental to the exam- 
ination of any witness or person, including the remuneration of 
the examiner, if any, wdiether the examination be ordered pursuant 
to that Act or under this or an,\ other Act for the time being in 
force relating to tlie examination of witnesses beyond the juris- 
diction of the Court ordifiing the examination. 

6. When ])ursuaiit to any such commission, mandamus, order, 
or re(][uest as in this Act referred to any witness or person is to lie 
examined in any place beyond the jurisdiction of the Court order- 
ing the examination, such witness or iierson may be examined on 
oath, aiiirmation, or otherwise, according to the law in force in the 
place where the examination is taken, and imy deposition or examin- 
ation so taken shall be as effectual for all purposes as if the witness 
or person had been examined on oath before a person duly autho- 
rized to administer an oath in the Court, ordering the examination, 
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22 & 23 Vic. Cap. 63. 

An Act to afiord facilitieb for the more certain asceriainmenf of the 
law administered in one part of Her Majestifs dombiions when 
pleaded in the Courts of another part thereof. 

am August 1859.) 

Whereas j»reat improvement in the administration of the law would 
ensue if facilities were afforded for more cei*tainly ascertaining the 
hw administered in one part of Her Majesty’s dominions w'hen 
pleaded in the Courts of another paiii thereof : Be it therefore enacted 
as follows : 

1. If, in any action depending in any Court within Her Majesty’s 
dominions, it shall be the opinion of such Court, that it is neces- 
sary or expedient, for the proper disposal of such action, to ascertain 
the law applicable to the facts of the case as administered in any 
other part of Her Majesty’s doinmions on any point on which the 
law of such other part of Her Majesty's dominions is different from 
that ill which the Court is situate, it shall be competent to the Court 
in which such action may depend to direct a case to be prepared 
setting forth the facts avS these ma> be ascertained by \erdict of a 
Jury or other mode competent, or as may be agreed upon by the 
parties, or settled by such person or persons as may have boon 
appointed liy the Court for that purpose in the event of the parties 
not agreeing ; and upon such case being approved of by *»uoh Court 
or a Judge thereof, they shall settle the (questions of law arising 
out of the same on w'hich they desire to have the opinion of another 
Court, and shall pronounce an order remitting the same, together 
with the case, to the Court in such other part of Her Majesty’s 
dominions, being one of the Superior Courts thereof, whose opinion 
is desired upon the law administered by them as applicable to the 
facts set forth in such case, and desiring them to pronounce their 
opuiiou on the questions submitted to them in tlie terms of the Act ; 
and it shall be competent to any of tlie parties to tlie action to 
present a petition to the (‘ourt whose opinion is to be obtained, 
prating such last mentioned Court to liear parties or their counsel, 
and to pronounce their opinion thereon in the terms of tliis Act, or 
to pronounce their opinion without hearing parties or counsel ; and 
the Court to wliicb such petition shall be presented, shall, if they 
thmk fit, appoint an early day for hearing parties or their counsel on 
such case, and shall thereafter pronomice their opinion upon the 
questions of law as administered by them whicli are submitted to them 
by the Court ; and in order to their pronouncing such opinion they 
shall be entitled to take such further procedure thereupon as to them 
shall seem proper. 
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2. Upon such opinion bcin^ pronounced, a copy thereof, certi- 
fied by an officer of such Court, shall be given to each of the parties 
to the action b> whom the same shall bo required, and shall be 
deemed and held to contain a correct record of such opinion. 

3. It shall be competent to any of the parties to the action, 
after having obtained such certified copy of such opinion, to lodge 
the same witli an officer of the Court in which the action may be 
depending, w’ho may ha\etlie official charge thereof, together with 
a notice of motion, setting forth that the party will, on a certain 
day named in such notice, mo\e the Court to apply the opinion 
contained in such certified copy thereof to the facts set forth in the 
case hereinbefore specified, and the said Court shall thereupon 
apply such opinion to such facts, in the same manner as if the 
same had been pronounced by such Coui-t itself upon a case reserved 
for opinion of the Court, or upon special verdict of a Jury; or the 
said last mentioned Court shall, if it think fit, when the said opinion 
has been obtained before trial, order such opinion to be submitted to 
the Jury with the other facts of the ease as evidence, or eoneffisive 
evidence as the Court may think fit, of the foreign law therein stated, 
and the said opinion shall be so submitted to the Jur\ . 

4. In the event of an appeal to Her Majesty in Council or to 
the House of Lords in any such action, it shall be competent to 
bring under review^ of Her Majesty in Council or of the House of 
Lords the opinion pronounced as aforesaid by any (’ourt whose 
judgments are reviewable by Her ]\rajesty in Council or by the House 
of Lords, and Her Majesty in Council or that House inav respective!, \ 
adopt or reject such opinion of any Court w'hose Judgments are 
respocthely review^able by them as the same shall appear to them 
to be well founded or not in law^ 

5. In the construction of this Act, the word “action” shall in- 
clude every judicial proceeding instituted in any Court, Civil, Criminal 
or Ecclesiastical ; and the words “ Superior Courts” shall include, in 
England, the Superior Courts of Law^ at Westminster, the Lord 
Chancellor, the Lords Justices, the Master of the Rolls, or any 
Vice-Chancellor, the Judge of the Court of Admiralty, the Judge 
Ordinary of the Court for Divorce and Matrimonial Causes, and the 
Judge of the Court of Probate ; in Scotland, the High Courts of 
Justiciary, and the Court of Session, acting by either of its divisions ; 
in Ireland, the Superior Courts of law at Dublin, the Master of the 
Rolls and the Judge of Admiralty Court and in any other part of 
Her ^Majesty’s dominions, the Superior Courts of Law or Equity 
therein. 
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M// Art to ((fiord ft(rilifiih for the hrtfrr af,ccrtaiiim( nt oj the law 0 / 
f'onigo rountria^ wlon pbadfd in CUnirt,^ trithin Her Majesii/s 
dotniiiwihs. 


PrtMiuble 22 
iV 2,i} Yk*. c. 
til 


(Wk May 1861.) 

Whereas an Act was pa-^sed in the twenty- second and twenty-third 
yeaiN of Her YIaiest)\’s reiiin, intituled an Act to afford facilities 
for the more (^ertain ascertainment of the law administered in one 
part of Tier YlajestVs dominions when pleaded in the Courts of 
anoth(*i* part thereof. And wliereas it is expedient to afford the 
lilvO facilities for the b'-^tter asceitaimuent, in similar circumstances, 
of the law of .my foreit^n eouutr\ or State ^\ith the Cto\ ernment of 
s\hieh Htn* Majesty nla^ be })h‘a^ed to enter into a convention for 
the purpose of mntualU a-^certainini^ the law of such ioreign coun- 
try or State when pleaded in actions depending in any Courts within 
Her Ylajesty’s dominions and the law as administered in any part of 
Htn‘ Yfti]Vat\’s dominions wlien pleaded in actions depending in the 
Courts of ^u eh foreign couutr^ or Slate: lie it therefore enacted, as 
follows, viz : — 
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1. If, in any action depending in any of the Superior Courts with- 
in Her ]\rajesty’s dominions, it shall be the opinion of such Court, 
that it is necessary or expedient, for the disposal of such action, to 
ascertain the law applicable to the facts of the case as administered 
ill any foreign State or country ’witli the Crovernment of which Her 
YTajesty shall have entered into such convention as aforesaid, it 
shall be competent to tlie Courb in which such action may depend 
to direct a case to bo prepared setting forth the facts as these may 
be ascertained by \erdict of a Jury or otliei; mode competent, or as 
may be agreed upon by the parties, or settled by such person or 
persons as may have been appointed by the Court for that x-nirpose 
in the event of the parties not agreeing ; and upon such case being 
approved of by such Court or a Judge thereof, such Court or Judge 
shall settle the questions of law arising out of the same on which 
they desire to ijave th(‘ opinion of another C’ouvt, an<l shall pro- 
jumne*^ .in order remitting the .same, together with tlic case, to sucli 


Superior (’oiirt in such foreign Btat(‘ or country as shall be agreed 
upon in said convention, whose opinion is desired upon the law 
administered by such foreign Court as applicable to the facts set 
forth in such case, and rtspiesting tliem to pronounce their opinion 
on the question submitted to them; and upon such opinion being 
pronounced, a copy thereof certified by an officer of such Court, 
shall b(‘ deemed and liekl to contain a ooiTeet record of such o})inion, 
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2. It shall bo competent to any of the parties to the action, after 
having obtained bueh certified copy of such opinion, to lodge the 
same witli the ofiiccr of the Court witliin Her Majesty’s dominions 
in which the action may be depending, who ina^s' have the official 
charge thereof, together with a notice of motion, setting forth that 
the party will, on a certain day named in such notice, move the Court 
to apply the opinion contained in snch certified copy thereof to the 
facts set forth in the ease hereinbefore specified, and the said Court 
shall thereupon, if it shall see fit, apply such opinion to such facts, in 
the same manner as if the same had been pronounced by such Coiiit 
itself upon a case reserved for opinion of the Court, or upon special 
verdict of a Jury ; or the said last mentioned Court shall, if it think 
fit, wdien the said opinion has been obtained before trial, order such 
opinion to be submitted to the Jury with the other facts of the case 
as conclusive evidence of the foreign law therein stated, and the said 
opinion shall be so submitted to the Juiy : Pro^ ided always, that if 
after having obtained such certified copy the Court shall not be satis- 
fied that the facts had been properly understood by the foreign Court 
to which the case was remitted, or shall on any ground whatsoever be 
doubtful whether the opinion so certified does correctly represent the 
foreign law* as regards the facts to which it is to be applied, it shall be 
lawful for such Court to remit the said case, either with or without 
alterations or amendments, to the same or to any other such Superior 
Court in such foreign State as aforesaid and so from time to time as 
may be necessary or expedient. 

3. If, in any action depending in any Court of a foreign country or 
State with whose Government Her Majesty shall have entered into a 
convention as above set forth, such Coui’t shall deem it expedient to 
ascertain the law applicable to the facts of the case as administered in 
any part of Her Majesty’s dominions, and if the foreign Court in which 
such action may depend shall remit to the Court in Her Majesty’s 
dominions whose opinion is desired a case setting forth the facts and 
the questions of law arising out of the same on which they desire to 
have the opinion of a Court within Her Majesty’s dominions, it shall 
be competent to any of the parities to the action to present a petition to 
such lasfe mentioned Court, whoso opinion is to be obtained, praying such 
Court to hear parties or their counsel, and to pronounce their opinion 
thereon in terms of this Act or to pronounce their opinion without 
hearing parties or counsel ; and the Court to which such petition shall 
be presented shall consider the same, and if they think fit, shall 
appoint an early day for liearing parties or their counsel on such case, 
and shall pronounce the opinion upon the questions of law as adminis- 
tered by them which are submitted to them by the foreign Court; 
and in order to their pronouncing sucli opinion they shall be entitled 
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to take '^ucb fiirtber proeednro thereupon as to them shall seem 
proper and upon such opinion being pronounced a copy thereof, 
certiticil by an otlicer ot such Court, shall bo gi\cn to each of the 
parlies to the action ly whom the same shall be required. 

4. In Ibe construction of this Act, the word “ action” shall include 
every 'judicial proceeding iu^^tituted in any Court, Civil, Criminal or 
Ecclesiastical; and the ^\ords '‘Siipeiior Courts” shall include, in 
England, the Supeiiur (Vauts of Law at Westminster, the Lord Chan- 
cellor, the Lords Justices, the Master of the PloIIs, or any Tiee- 
Chancelloi-, tlie JndLc of tlie Conit of Admiralty, the Judge Ordinary 
of the Coiut for Lixorcr and !\ratriiiioiiial Causes, and the Judge of the 
Court of Pi’obnic, in Scotland, tlie High Courts of Justiciary, and the 
Court of Se^^’on, acting h\ either of its divisions ; in Ireland, the 
Superior Coiiits or Law at Dublin, the Master of the Polls and the 
Judge of the Adinir.ih\ Coiiii and in aii\ otlicr part of Her Majesty’s 
dominions, tlu' Bu]>erior Coints ot Law or Equity therein; and in a 
foreign country or State, any Superior Court or Courts which shall bo 
set forth in nn> such eon'v ( nlion betw een Her IMajesty and the Gov- 
ornnieiit of sucli foreign country or State. 

81 iJe 32 Yic. Cap. 37. 

An Act fo (iinend the lair relating to doeumentanj evidence in 
certain cascfi. 

(25th June 1868.) 

Whereas it is expedient to amend the law' relating to evidence ; 

Be it enacted, us follows : 

L This Act may be cited for all purpose as “ The Documentary 
Evidence Act, 1868.” 

)\- 2, Primd facie evidence of any proclamation, order, or regulation 

issued before or after the passing of this Act by Her Majesty, or by 
. the Pri\,\ Council, also of any proclamation, order, or regulation 
issued before or alter the passing of this Act by or under the authority 
of any such Department of the Government or officer as is mentioned 
in the first column of the schedule hereto, may be given in all Courts 
of Justice, and in all legal proceedings whatsoever, m all or any of the 
modes hereinafter mentioned ; that is to say : 

(1.) By the production of a copy of the Gazette purporting to 
contain such proclamation, order, or regulation. 

(2.) By the production of a copy of such proclamation, order, or 
i'egulation purporting to be printed by the Government 
printer, or. where the question arises in a Court in any 
British Colony or possession, of a copy purporting to be 
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printed under tlie authority of the legislatiu*e of bueh British 
Colony or posbession. 

(3.) J^y the ])roductu)ii, in tiie ease of any proclamation, older, or 
regulation issued by Her ^Majesty or by the Priv^^ Council, 
of a copy or extract purporting to bo certified to he true by 
the ederk of the Privy Council, or by any one of the Lords 
or others of the Pri\y Council, and. in the case of any 
proclamation, order, or regulation issued by or under the 
authority of any of the said departments or officers, by the 
production of a cojiy or extract purporting to be certified to 
be true b^ the person or persons specihed in the second 
column of the said scliednle in connection with such depart- ' 

inent or officer. 

Any copy or extract made in pursuance of this Act may be in print 
or in writing, or partly in print and partU in \Mlting. 

No proof shall be re<juired of the handwriting or official position 
of any person certifying, in pursuance of this Act, to the truth of any 
copy of or extract from any proclamation, order, or regulation. 

3. Subiect to any law tliat may be from time to time made by Act to be in 
the legislature of any British Colony or possession, this iket shall be 

in force in every such Colony and possession. 

4. If any person commits any of the oliences following, that is Puuislinieut 

to say— of forgery. 

(1.) Prints any copy of any proclamation, order, or regulation 
which falsely purports to ha^’e been printed by the Govern- 
ment printer, or to be printed under the authority of the 
legislature of any British Colony or possession, or tenders 
ill e-sidence any copy of any proclamation, order, or regula- 
tion which falsely purports to ha^ e been printed as aforesaid, 
knowing that the same was not so printed : or 
(2.) Forges or tenders in ideiice, knowing the same to have been 
forged, any certificate by this Act authorized to be annexed 
to a copy of, or extract from, any proclamation, order, or 
regulation ; 

he shall be guilty of felony, and shall on conviction be liable to be 
sentenced to penal servitude. 

5. The following words shall in this Act have the mea-ning herein- Definition of 
after assigned to them, unless there is somethmg in the context terms, 
repugnant to such constructions ; (that is to say) — 

British Colony and Possession” shall, for the purpo&es of this “British 
Act, include the Channel Islands^ Isle of Man, and such terri- Colony and ^ 
tories as may for the time being be ACsted in Her Majesty by virtue 
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of any Aot oi Purliamont for tlic Go\ ennuent of India and all other 
Her Majesfc\ doiuinions. 

“ LegisLituro” shall siganfv ai)\ authority other than the Imperial 
Parliament or Her AIa]esty in Council competent to make laws for 
any Colony or pobsession. 

‘‘Privy CounciP' bluill include Her Majesty in Council and the 
LoinU and others of Her ^Majesty’s Pi‘i\y Council, or any of them, and 
any Committee of the Privy Council thatib not specially named in 
the schedule hereto. 

“ Go^ ernmeut Printer” shall mean and include the printer to Her 
Majesty and any printer purporting to be the printer authorized to 
print the Statutes, Oidinauces, Acts of State, or other public Acts of 
the legislature of any BvifUh Colony or possession, or otherwise to be 
the Go^ernment printer of such Colony or possession. 

“Gazette” shall include the London Ga':etti\ the Edinhiirgh 
and the Dublin Gazette^ or any^ of such Gazettes. 

6. The provisions of this Act shall be deemed to he in addition to, 
and not in derogation of. any powers of pro\inc| documents given by 
any existing Statute or existing at (^ouimon Law. 


SCHEDULE. 

CoLCMX 1. 1 Column 2. 


Name of Department or Officer, j Name of Certifying Officers. 

The Commissioners of tlje Trea- Any Commissioner, Secretary, 
sury. or Assistant Secretary of the 

Treasury. 

The Commissioners for executing Any of the Commissioners for 
the office of Lord High Admiral. executing the Office of Lord 

High Achniral or either of the 
Secretaries to the said Com- 
( missioners. 

Secretaries of State Any Secretery or Under- Seore* 

I tary of State. 

Committee of Pri\y Council for An, y member of the Committee of 
Trade, Privy Council for Trade or an,y 

Secretary or Assistant Secre- 
' tary of the said Committee. 

The Local Go^ ernment Boai'd ...'The President or an ex-officio 

j member of the Local Govern- 
j ment Law Board or any Score - 
1 tary or Assistant Secretary of 
the said Board. 
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UNDEii o8 Yrc. CAP. 9. 

Column 1. I Column 2. 

Name of Department or Officer. Name of Certifying Officers. 

The Board of Agriculture. The Piesident or any member of 

the Board, or the Secretary of 
the Board, or any person autho- 
rised by the President to act 
on behalf of the Secretary of the 
Board. 

48 A 49 Vic. Cap. 74. 

An Aci to amend the Late relating to taking Evidence by Commis- 
sion in India and the Colonies^ and elsewhere in Her Majesty's 

Dominions, 

(lAth August 1885.) 

Be it enacted by the Queen’s Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiiitual and Temporal, and 
Commons, in this present Parliament assembled, and by the authority 
of the same, as follows : 

1. This Act may be cited as the Evidence by Commission Act, 1886. 

2. "Where in any civil proceeding in any court of competent juris- 
diction an order for the examination of any witness or person has been 
made, and a commission, mandamus, order, or request for the exami- 
nation of such witness or person is addressed to any court, or to any 
judge of a court, in India or the Colonies, or elsewhere in Her Majesty’s 
dominions, beyond the jurisdiction of the court ordering the examin- 
ation, it shall be lawful for such court, or the chief judge thereof, or such 
judge, to nominate some fit person to tahe such examination, and any 
deposition or examination taken before an examiner so nominated shall 
be admissible in evidence to the same extent as if it had been taken 
by or before such court or judge. 

3. Where in any criminal proceeding a mandamus or order for the 
examination of any witness or person is addressed to any coui’t, or to 
any judge of a court, in India or the Colonies, or elsewhere in Her 
Majesty’s dominions, beyond the jurisdiction of the court ordering the 
examination, it shall be lawful for such court, or the chief judge there- 
of, or such judge, to nominate any judge of such court, or any judge 
of an inferior court, or magistrate -within the jurisdiction of such first- 
mentioned court, to take the examination of such -witness or person, 
and any deposition or examination so taken shall be admissible in 


Short title. 

Power to 
courts to 
nominate 
examiner in 
civil proceed- 
ings. 


Power m 
criminal 
proceedings to 
nominate 
judge or 
magistrate 
to take de- 
positions. 



431 ) 


ArM-ADlX Jl. 


Ai3plicati*)i» 
of 22 ( 

20, as to 
conduct 
moiio>, Ac., tu 
proceodin'j^s 
under tins A<*t. 


Amondmoiit 
of 22 Viet c. 
20, as to cos I'”,. 


Oatli or 
affirmation ot 
'Witness. 


e\idenoe to the ScUue extent as it it Imd been taken or before the 
court or -judge to whom tlie uuiinlaiimb or order was addi’esbed. 

4. The pro\isions of the Act jiubsed iii the tw-eiity-second year of 
Her AlajestN , chapter tw ent\ , intituled ‘‘ An Act to pro^ ide for taking 

L\ideuce in suits ami proceedings pending Ijefore trihunals in Her 
“ MajesU's dominions in jdaces uni of the jurisdiction of such tribii- 
“ iials ” (wliich luav he cited as tlie E\idenuo hy Commission Act, 
18.59 1, as amended h} this Act, shall appl\ to proceedings under this 
Act. 

5. The pow ei* to nivike ‘uleb conferred by section six of the Evidence 
hy Coiumissiou Act, 1S59, shall be deemed to include a power to make 
rules with regard to all costs of or incident.il to the examination of any 
witness or [lersoa, including the remuneration of the examiner, if an\ , 
whether tlie examination he ordered puisuant to that Actor under 
this or an> other Act tor the time being in force relating to the 
examination of witnesses be\ond the jurisdiction of the court ordering 
the examination. 

6. Wlien pursuant to an\ such commission, mandamus, order, or 
reipicst as in this Act referred to aii> witiiesb or person is to be 
examined in au\ place be\ond the jurisdiction of the court ordering 
the ex miiiiation, such witness or person ma^ be examined on oath , 
atiirmation, or otherwise, according to the law' in force in the jdaco 
where* the exauiination is tak(*n, and any deposition or examination so 
taken shall be as efteciual for all purposes as if the witness or person 
had been (‘xamined on oath before a person duly authorised to ad- 
minister an oath in the court ordering the examination. 


Documentary E\ij>knce Act, 1882, 4,5 Yic. Cap. 9. 

Ju AH to (uneutl tlo’ JUocinneutari/ Eviden^o Art, 1H8H, and other 
t ntictmeiiis rehttbuj to the vridrnce of dociunents htj mcana of copies 
printed bij the Government Printers* 

June 1882.) 

AYhekeas b> the Documentary Evidence Act, 1868, and enactments 
applying that act, di\ers proclamations, orders, regulations, rules, and 
other documents may be proved by the production of copies thereof 
i>iirporting to be printed by tlie CTOvermnent printer, and the Govern- 
ment printer is thereby defined to mean and include the printer to 
Her ; 

*Vnd wliereas di\ers otlier enactments provide that copies of acts 
of Parliament, regulations, warrants, circulars, gazettes, and other 
documents bhail be admissible in c\idenco if purporting to be printed 



APPRVDIX II. 


431 


by the Government printer, or the Queen's printer, or a printer 
authorized l;)y Her Majesty, or otherv»ise under the authorit^N of Her 
Majesty : 

And whereas it is expedient to make further provision respecting 
the printing of the copies afoi*esaid ; 

Be it thkhefoue enacted, follows : 

1. This Act may be cited as the Documentary Evidence Act, 1882. 

2. Where any enactment, whether passed before or after the 
passing of tin's act, provides that a copy of an;s act of Parliaiiient, 
proclamation, older, regulation, iiile, wunant. circular, list, gazette, 
or document shall be cuuclnsive e\idence, or be evidence, or have any 
other eflect, when piuporting to be [winted by the Go^ eminent printer, 
or the Queen's piinter, ora printer autlioiised b\ Htr Majesty, or 
otlieivise under Her Alaiestx’s authoiit\ , whaic^el iua> I e the precise 
expression used, such cop} shall also be conclusive evidence, or evid- 
ence, or have the said ehect (as the ease ma} be) it it puiports to be 
printed under the supeiiiitendence oi* authoiity ot Her Majesty’s 
stationer} office. 

3. If any person prints any copy of any act, proclamation, order, 
regulation, ro}^al warrant, circular, list, gazette, or document which 
falsely purports to have been printed under the superintendence or 
authority of Her Majesty’s stationery office, or tendeis in evidence 
any copy which falsely purports to have been printed as aforesaid, 
knowing that the same was not so printed, he shall be guilty of 
felony, and shall, on conviction, be liable to penal seivitude for a 
term not exceeding sev eu years, or to be imprisoned for a term not 
exceeding two }ears, with or vvitliout hard labour. 

4. The Documentary* Evidence, Act, 1868, as amended by this act, 
shall apply to proclamations, ouders, and regulations issued by the 
lord lieutenant or other chief (loveriior or Governors of Ireland, either 
alone or acting with the advice of tlie privy council in Ireland, as fully 
as it applies to proclamations, ordeis, and regulations issued by Her 
Majesty. 

In the same Act, the term the privy council ” shall include the 
privy eomicil in Ireland, or any committee thereof. 

In the same Act, and in this Act, the ieiin “the Government 
printer” shall include any piinter to Her Majesty in Ireland and 
any printer piinting in lieland under the superintendence or authoritv 
of Her ]\fajesty’s statiojjery office. 


Short title. 

Documents 
printed under 
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ACT No. X OF 1873. 


IliECEIYED THE GOVKRNOR-(ri:XERAL’s ASSENT ON THE 8 tH APRIL 1873.) 
TXaCE X ^vrX3X-A,lsr ^OT, 1S7'3. 


N/? Arf to oomsoUchitr the Jaw relatuKj fo Judicial Oaths, and for 
other 

Whereas it is expedient to consolidate the law relating to judicial 
oaths, ithirinxtiuiis and <leclaiMtions, and to repeal the law relating 
to otheicd oaths, ahiiiiiatloiis and declarations ; It is liereby enacted 
as follows : — 


Short title. 
Local e'ctent. 


Commence- 

ment. 


Saving of cer- 
tain oathb and 
aSirmatioua. 


I, — Fvelindnarij, 

1. This Act may be called “ The Indian Oaths Act, 1873 

It extends to the whole of British India, and, so far as regards 
subjects of Her Majesty, to the territories of Native Princes and 
States in alliance with Her Majesty ; 

And it shall come into force on the first day of May 1873. 

2. \Repealed J)ij Act XII of 1873.] 

3. Nothing herein contained applies to proceedings before Courts 
Martial, or to oaths, affirmations or declarations prescribed by any 
law which, under the provisions of the Indian Councils’ Act, 1861, the 
Governor-General in Council has not power to repeal. 


II, — Atithority to administer Oaths and Affirmations, 

Authority to following Courts and persons are authorized to adminis- 

anminister , i ^ 

oaths and af- ter, by themselves or by an officer empow^ered by them in this 

linuations. ‘ behalf, oaths and affirmations in discharge of the duties or in exer- 

cise of the powers imposed or conferred upon them respectively by 
law : — 

{a) All Courts and persons having by law or consent of parties 
authority to receive evidence ; 

ih) The Commanding Officer of any militai-y station occupied 
troops in the service of Her Majesty : provided 

{1 ) that the oath or affinnation be administered within the limits 
of the station, and 

(2 1 that the oath or affirmation be such as a Justice of the Peace 
is competent to administer in British India, 
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in. — Perfions hi/ whom Oatli^ or Aprmaiioyis must he made, 

5. Oaths or affirmations l>c made b\ the following persons : — 

(а) all witnosi^es, that is to sa\. all persons who may law'fully he 
examined, or gi\e, or bo required to give, evidence by or before any 
Court or person lvi\ing by 1 iw or consent of pai*tie^ anthority to 
examine such persons or to recei\c exidence : 

(б) interpreters of quest'ons put to, and exklence given by, wit* 
nesses, and 

(e) -jurors. 

Nothing herein contained shall render it lawful to administer 
in a criminal proceeding an oath or affirmation to the accused 
person, or necessarx to administer to the official interpreter of any 
Court, after he has entered on tin* exeeutu)n ol tlie duties of Ills office, 
an oath or affirmation that he will faithtnllx diseliarge those duties. 

6. Where the xvitness. interpreter or piror i" a ffindn or !Mnham- 
madan, 

or has an ob-jection to making an oath, 

he shall, instead of uiaking an oath, make an affirmation. 

In every other case the xxdtuess, interpreter or juror shall make 
an oath. 

IV, — Forms of Oaths and Affirmations, 

7. All oaths and affirmations tnade under Section 5 shall be 
administered according to such forms as the High Court may from 
time to time prescribe. 

And until any such forms are prescribed by the High Court, such 
oaths and affirmations shall he administered according to the forms 
noxv in use. 

Explanation. — As regards oaths and affirmations administered in 
the Court of the Hecorder of Tiangoon and the Court of Small 
Causes of llangoon, the Hecorder of Hangoon shall he deemed to be 
the High Court within the moaning of this section. 

8 . If any party to, or witness in, any judicial proceeding offers 
to give evidence on oath or solemn affirmation in any form common 
amongst, or held binding by, persons of the race or iDersuasion to 
which he belongs, and not repugnant to justice or decency, and not 
purporting to affect any third person, the Court may, if it thinks 
fit, notwithstanding any thing hereinbefore contained, tender such 
oath or af&rmation to him. 

9. If any party to any judicial proceeding offers to be bound 
by any such oath or solemn affirmation as is mentioned in Section 8, 
if such oath or affiemation is made hy the other part;s to, or by 
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interpreters ; 
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aPPKSDIS u. 


oath pi’opo-^t'cl 
by opp<»>'^ 
partr. 


Admim si ra- 
tion of oath il 
accepted. 


Evidence 
couclusive as 
agaiii'st per'-on 
otferhig to be 
bomid. 
Procedure in 
cate (tt rein sal 
to make oath* 


Proceedinsj^ 
and evidence 
not invalidated 
by omission oi 
oath or invgii- 
larity. 


Persona giA iug 
evidence bound 
to state the 
truth. 

Amendment 
of Penal Code, 
Sections 178 & 
1S1. 

Official oaths 
abolished. 


witness in, such proceeding, tlie Court may, if it thinks fit, ask 
sueii part;s or witness, or cause liiin to be asked, wlictlier or not he 
mil make the oath or affii i nation : 

Provided that no paity A)r witness shall be compelled to attend per- 
sonally in Court soleU for the ])nrpose of answering such question. 

10. rf sncli party oiM\itness agrees to make such oath or aflirui- 
ution, the Court may proceed to administer it, or if it is of such a 
nature th.it it ma,v he more cc»n\enicntly made out of Court, the 
Court may’ issue a Commission to any person to administer it, and 
authovixe him to take tlie eiideiiee t)f tlie person to be sworn or 
ahirmed and return it to tlie Court. 

11. Tile e\idenee so gi\en shall, as against the person who offered 
to be hound as aforesiid. be conclusive proof of the matter stated. 

12. If the party or witness refuses to make the oath or solemn 
affirmation referred to in Section 8, he sliall not be compelled to 
make it, but the CouH shall record, as pait of the proceedings, the 
nature of the oath or affirmation proposed, the facts that he was 
asked whether he would make it. and tliat he refused it, together 
with any reason which he m.iv assign for liis refusal. 

h ^ I — MisceU(nieoH&, 

13. Xo omission tcfohke any oath or make any affinnation, no 
substitution of any one ^r any other of them, and no irregularity’ 
whatever in the form in which any one of them is administered, 
shall invalidate any proceeding or render inadmissible any evidence 
wdiatev'cr, in or in respect of which such omission, substitution or 
irrogulaiity took place, or shall affect the obligation of a witness to 
state the truth. See the Queen's case, 2 Br. and Bing., 284. 

14. Every’ person giving evidence on any subject before any’ 
Court or person hereby authorized to adiiltnister oaths and affirm- 
a'- — " shall be bound to state the truth on ^uoh subject. 

15. 'Tt^jyjndian Penal Code, Sections 178 and 181, shall be con- 
stmed as if, after the word “oath,*’ the w'ords ‘‘or affirmation” 
w^ere inserted. 

16. Subject to the provisions of Sections 8 and 5, no person 
appointed to any office shall, before entering on the execution of 
the duties of his office, be required to make any oath, or to make 
or subscribe any affirmation or declaration whatever. 



ACT No. XVIII OF ISyl. 

Pi?.SEr> BY THE Ctovernor-Ctexeeal (u India IX CouxriL. 

{Received the tihiieni of the (-fovt nioi’-Creii^wI on the l6t October 

AN ACT TO AMEND THE LAW OF 
EVIDENCE WITH RESPECT TO 
BANKERS’ BOOKS, 

WHEKEAb it 1*5 expedient to iimend the Law of E%idence with res- 
pect to Bankers’ Books ; it is hereby’ enacted as follows : — 

1. (1) This Act may I)g called the Bankers’ Books Evidence Title, extent 

Act, 1891. conimenco*-.^ — 

nient, 

(2) It extends to the whole oi British India ; and 

(3) It shall come into force at once. 

3. Ill this xlot, unless there is something repugnant hi the subject Deiiintiom. 
or context, — 

(1) “ (’oinpan.v " means .i company registered under ai\\ of 

the enactments relating to companies from time to 
time ill force in British India, or incorporated b.\ an 
Act of Baiiiament or of the G-ovenior-Geiieral in Council, 
or b\ Eoyal Charter or Letters Patent : 

(2) “ bank ” and “ banker *’ mean — 

fa) anv company carrying on the business of bankers ; 

(b) any partnership or individual to whose books the 
provisions of this Act shall have been extended as 
hereinafter provided : 

(r) any post office savings bank or money order office: 

[Act I of 1893] 

(8) ‘‘ bankers’ b^oks ” include ledgers, day-books, cash-books 

account-books and all other books used in the ordinary 
business of a bank : 

(4) “ legal proceeding ” meain auv proceeding or inquiry iu 

which evidence is or may bo given, and includes an 
arbitration ; 

(5) “the Court ’’means the person or persons before whom 

a legal proceeding is held or taken : 

(6) ‘‘ Judge ” means a Judge of a High Court : 

(7) “ trial ” means any healing before the Court at which 

evidence is taken ; and 

(8) certified copy ” means a copy of any entr;s in the books 
of a bank, together with a certificate written at the foot 
of such copy that it is a true copy of such entry ; that 
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such onti’N cutilijineci in oik* of the ordinary books of 
the hciiik, tiinl made in tlio usual and ordinary 
eouv-'C of biisiiie'^') : and that such book is still in the 
cu‘'tod\ of the bank, such certificate being dated and 
snh^'Cvibf^d by the prin(*ipat accountant or manager of the 
bank with his naiiie and official title. 

Tower to o\- 3. The local Go\ ernuient niiy, iromtime to time, by notification in 

tend i- official G-azette. (*\teii(l the i ^ro^ isions of this ^ et to the books of any 

partnevsliip or indiMdual caiTMjig on the hiisinebS of bankers witiiin 
the territories under its aumiiiisti’atiun, and keeping a set of not less 
than three ordinaiA account books, namely, a cash-book, a day-book 
or journal and a ledger, and ma\ in like manner rescind any such 
notification. 

Alodc of proof 4. Hub]pct to the pi'o\ision‘- of this Act. a certified copy of any 
baiiker?^^”^ entry in a bunker's book shull in all leg<il proceedings he received 

books. as jprimd farte e\idence of the evistence of such entia, and shall be 

admitted as ovid<*nce ot th(' matters, transactions and accounts 
therein recorded in e\er\ case uherc, and to the same extent as, 
the original enti’.\ itself is now h\ law admissible, but not further 
or otherwise. 

Case in which 5. No officer of a bank shall in any legal proceeding to which the 
n^t^compSb^ bank is not a pari.> be compellable to produce any banl^ers’ book the 
able to pro- contents of which can be proved under tliis Act, or to appear as a 
dace books. witness to pro^e the matters, transactions and accounts therein 
recorded, unless liy order of the Court or a Judge made or special cause. 

6. (1) Oil the appliciition of any party to a legal pi'oceediug, 
the Court or a Judge may order that such party be at 
liberl\ to inspect and take copies of any entries in a 
banker's book for any of the -purposes of such pro- 
ceeding, or miy older the bank to prepare and produce, 
within <i time to be specified in the order, certified 
copies of all siicdi entries, accompanied by a further 
certificate that no other entries are to be found in the 
books of tlie bank relevant to the matters in issue in 
such proceeding, and such further certificate shall be 
dated and subscribed in manner hereinbefore dii’ectod 
in reference to certified copies. 

(2j An order under this or the preceding section may bo 
made either with or without summoning the bank, and 
shall be bcr^cd on the bank three clear days (exolu- 
jsive of bank holidays) before the same is to be obeyed, 
unless the Court or Judge shall otherwise direct, 


Inspection of 
books by order 
of Oonri or 
Judge. 
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(3) The bank may at any time before the time limited for 
obedience to any &ncJi ordt r ab atorebaid either oiler to 
produce tliei)* books at tlic trial or gi\ e notice oi their 
int(uition to sliow cause against such order, and there- 
upon the same sliall not be cufereed witlmut fnrtlier 
order 


r. (1) 


The costs of any ap])lication to the rourt or a Judge under 
or for the purposes of this Act and the coats of any thing 
done or to be done under an order of tlie Court or a 
Judge made under or for tlic purposes of this Act sliall 
be in the disci‘< tion ot the (’ouit or Judge, who may 
further order such costs or cUi\ part theiv of to be paid to 
any ptirt\ In tlie bank if thc\ have b 'cn incurred in 
consc([uence oi any fault or improper delay on the part 
of the Dank 


Costs. 



(2) Any order made under Ihi'i section ior the pa.Miient of 
costs to or by a bank may be enforced as if the bank 
were a party to the proceeding, 

(8) Any order under this section aw’arding costs may, on appli- 
cation to any ('ourt of Oh ilJudicature designated in the 
order, be executed by sucli Court as if the order were a 
decree for money passed by ifesclt : 

Provided that nothing in this sub-section shall be construed to 
derogate from any powder which the Court or Judge making the order 
may possess for the enforcement of its or his directions with i*espect 
to the payment of costs. 



T Xo. Y OF 189 'J 


Shoit lillr iml 
c imiutiucc 
niwi<- 

AddiUoii to 
t on u7, Act 
1, 1S72 


AinondiiK nt of 
sortion 45, <aid 
addition toscr- 
iioii 73, Act I, 
1S7‘2 


Amendment of 
section ftt), Act 
I, 287*2 


Partial repeal 
of section H, 
Act III, 1801 


(riFCLI\El> LIii s* V i i*i-. M 1 ijii ' ' \ iuJ" Go\ i.uNOit-GLNERAL 

ON Til lOi F" ’ll " il T ) 

AN ACT TO FDRTKZR AMEND THE 
INDIAN EsTDSNCE ACT, 1872. 

WHLKEtb It Is 1 i r 111 V ^ Indici 1 EnkIodc Act, 

187*2 , [1 of . lu is ^ > on.' etc . as — 

1. {2) Tj)w A Mn Itlie i .1 ui EMcloncv Act, 1^1»9 ; and 

i J\ Iti JI . .nt 1 « » tu ^ kXi Giice 

2. To seeiton 37 < f i j 1 I » 1 iAidviico Act, 187*2 [J ol 1872 1 , the 
follow m£T bhali lx c. kkd, n .ii< 1 v : — 

“This section •]» hhs to ci\ Vet of tlio Lieiitcn int-Goi einoi* 
m Council ol ti Xo th-Y7,.staia iho^niuts and 0^iai^ the Pim]ab or 
Biirnifl.” 

3 (i) In sociio 1 4 > oi I* t s idxVet, a^ amciidodln, stciioii 4 of the 

Iiidi ai EMdcon A(t A\r.i ot lo72 . Amondiudil Act. attei the 
w'otd “hinda'it t , 1 .v-l ol th^ « ^ 0 j ic( ^ in which luocciub, tlio 
words ‘‘or iiin;eL-Pii ' sh’ii h imeiteJ. 

(V) To scctiou 73 01 the said Act tlie followiiig shall be added, 
nam,.l,\ :— 

“This section applies al&o, uith anv necobsary modnieatioiib, to 
linger-imprtb&iou-' ” 

4. In section 8(5 of the said x^ct, as amended by section 8 of the 
Indian EYidoncc Act {lh72) Amondmeat Act, 1891 [III of 1891], for 
the second paragr. ph tiio follonx ig shall Lc bub^jtitated, iiamcl;y ; — 

“ x\n oMcor who, with ics^xct to any tenitory or place not forming 
part of Her Matest-^k doiiimions, is a Political Agent therefor, as dc- 
fined m sectioii 3, clause (49;, of the Geneial Clauses xAct, 1897, 
[X of 1897] , slull, for ih<‘ parp^i. ^ ol tins bcciion, bo dv.cuicd to be a 
leprosentatne of the (lotciniuout of India xu and lor the country 
comprising that tenitoi\ oi place.” 

5. Ill section 8 of the Indian EMdence Act (1872) Amendment 
Act, 1891 [III Ol 1891]. JiL wotds and figuies fiom “ and to the same ” 
to the end of the section a.o hcieb;) lopealed, 
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55 

129,132 

by Karnaven is binding on the Tarwad 

55 

55 5} 

time and circumstances of the 

55 

55 55 

person making must have an interest in the 
property in question at the time of making. 

55 

CO 

CO 

t-H 

by person whose position must be x>rovod as 
against party to suit 

19 

55 

by strangers to the suit 

55 

134 

by person expressly referred to by party to suit. 

20 

55 

tlio reference must be express 

J5 

55 

statement of refereo is not conclnsivo 

5J 

55 

except when it acts by way of estoppel , . 

55 

55 
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ADMISSIONS — continued. Section 

relevancy of, against or in behalf of persons 

concerned . . , . . . 21 

against infcorest . . . , . . B2 

are alone receivable . . . . 21 

except statomentfa accompanied by conduct 

rendering their falsehood improbable . . ,, 

Statement b may bo, thongh made by iDer^on 

under legal compulsion . . . . ,, 

receivable where relevant otherwise than as 

admissions . . . . . . ,, 

and confessions, Difference between . . ,, 

oral, as to contents of documents, when 

relevant . . . . , . 22 

of contents of documentb . . . . 65 

what not relevant in Chil cases . . . . 23 

made without prejudice, or co buy peace, are 

not relevant . . . . . . „ 

before arbitrator are admis&ible . . . . ,, 

to professional men, when not protected . . ,, 

not conclusive proof but may estop . . 31 

See Confessions. 

ADMITTED PACT need not be proved . . . . 58 212 

unless Court requires proof . . . . „ „ 

ADOPTj presumption as to authority to . . . . 114 316 

Authority to, need not be in writing . . 91 247 

ADOPTION need not bo in writing . . . . ,, 248 

acquiesced in for many years, Presumption 

with regard to . . . . . . 114 322 

Uiider a Will . . . . . . ,, „ 

ADULTEE.Y, admission of . . . . . . 24 146 

ADVANCEMENT, presumption as to . . . . 114 319 

ADVEE<SE PAHTY, Right of, to see and cross-examine 

upon documents used to refresh memory.. 161 393 

ADVERSE WITNESS. 

impeachment of . . . , . . 155 3S5 

ADVOCATE, 

name of, judicially noticed . . . . 57 211 

liable to be reported for asking improper 

questions . . . . . . 150 381 

^ Intr. (96) 61 

* * I 123 354 


Page 


164 

135 

137 

138 



139 
219 

140 


140 

141 

157 


APPAIRS OP STATE, Evidence as to 
APPIDAVIT, Statement contained in 


33 


171 
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INDEX. 



Section 

Page 

AFFIRMATIONS . . . . . . 5 

118 

347 

1 

Ap. 

417 

by whom to be admini'stered 



to whom to be adminibtered 


418 

form of . . 

See Oath. 

>> 

jj 

AGENCY, Burden of proving dibCOiitmnan.ee of 

109 

300 

AGEN^^toission bj " 

18 

127 

^ for, or by an infant 

for purdah ladies, strict proof of agency re- 

>> 

130 

quired . . 

misrepresentations of, bind his principal, if 
agent was acting within the scope of his 

114 

318 

duties . . 

general authority of, to accept a bill of ex- 
change may be proved by acknowledgment 
by principal of liability on another hill 

115 

335 

accepted by the agent 

of Foreign Government, Certificate of, under 

IG 

125 

10 & 20 Vic. e. lia 

Sec Estoppel. 

Ap. 

417 

AGREEMENT, When separate oral, may bo proved . . 

separate oral, constituting a condition prece- 

92 

263 

dent 

distinct subsequent or contemporaneous oral, 


264 

may bo proved 

contemporaneous oral, inconsistent with 

j» 

265 

written agreement, inadmissible 
varying terms of document, Who may give 


j> 

evidence of contemiioranoous 

99 

288 

ALIBI, Facts in disproof ot an alleged 

ALTERATION 

in a deed or other wiitten instrument, raises 

11 

103 

a presumption of fraud 

if fraudulent and unautheni/ed invalidates a 

G2 

217 

document 

n 

I'j 

seetts, if immaterial in character 

even if it be done by a party to the 

)> 

218 

document 

)) 


burden of proof as to 

103 

294 

in a will 

miattested, is presumed to have been made 

79 

235 

after execution . . 

114 

324 
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Section 

AMBIGUOUS, meaning of tlio term . . . . 93 

language in a doonment may not be explained 
by extraneoub evidence . . . . 

when evidence may be given . . , . „ 

extraneous evidence of a testator’s intention 


ifa inadmissible . , . . . . ,, 

ANGESTOB, admissions by, bind the heir . . 18 

ANCESTBAL ESTATE, piesumption as to . . 114 

presumption as to necessity for sale of . . „ 

ANCIENT DOCUMENT. Sec Document. 

ANCIENT POSSESSION .. _ .. 13 

ANNEXING CUSTOMABY INCIDENTS . . 92 


ANNOYING QUESTIONS, ina> be foi bidden by Com L 152 

ANSWEBS to questions which accused need not have 
answered do not make a confession con- 
tained in such answers irrelevant . . 29 

to questions on witness’ character cannot be r Intr. (110) 
contradicted . . . . , . 1 163 

except as to a conviction for the crime 

denied .. .. .. ,, 

or facts tending to impeach the witness’ 

impartiality . . , , . . ,, 

Anumatipatba is not a Public document . . 74 

APPABENT OWNEB, Acts of, estop beneficial owner 
who allows him to deal n ith property as 
his own . . . . . . 115 

what bene;fi.oiai owner must prove to avoid 

alienation by . . , , . . 103 

APPEAL, none, on the solo ground that Lower Court 

discredited witnesses . . . . 167 

APPELLATE GOUBT’S duty with regard to con- 
clusions come to by Original Court , , „ 

APPOINTMENT of Public Officer, how proved . . 91 

ABBITBATOB, Admissions before, are receivable in a 
subsequent trial of the cause, the reference 
having proved ineffectual , . . . 23 

ABT, what included in the term . . . . 45 

opinion of experts on questions of, arc relevant . ,, 

ABTICLBS OP WAB, Judicial notice of . . . , 57 


Page 

280 


281 

131 




107 

258 

381 


152 

66 

382 


230 


333,334 

293 

398 


244 

141 

19 ^ 

195 

209 



lIv'l>EX. 
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ASSAULT, leluN alley ui facts iormlng part of the 
^amo traii'-action , . 

Section 

6 

Page 

87,88 

provocation oltcied by xilaintik is relcvaut in 
action for 

12 

106 

ASSESSOKb may <|at-stion witm s^cs through, or by 
3tave of the Jud^o 

166 

397 

ATTESTATION one form of pie-ax>poiiited ovideiico . . 

Intr. (16) 

10 

when handwriting and, niusl bo pioved 

67 

226 

^ ivheii required by law, must be pruiedby at 

least one attesting witness 

68 

226 

proof of, whore no attesting witness is to be 
found . . 

69 

227 

or the document ha\e been 

executed in the United Edngdoni 

}» 

11 

sufficiently proved as against partj admitting 
its execution, by such admission 

70 

228 

proof of, when attesting witness denies execu- 
tion 

71 

11 

when not required by law. Proof of, is un- 
necessary 

72 

11 

ATTORNEY, Nanio of, judicially noticed 

67 

211 

sale by client to 

111 

304 

admission by, will bind clieni> 

18 

129 

shall not disclose professional communications 
without client’s express consent 

126 

365 

except when made in furtherance of any 
illegal purpose . . 

»> 

356 

fact observed by, after employment, show’- 
ing commission of crime or fraud, is not 
protected . . . ’ 

m 


obligation continues after employment 
has ceased 

>1 

11 

payment of fee is immaterial 

17 

357 

rule applies though attorney bo co- 
defendant 

11 

358 

when compellable to give evidence 

,, 

369 

is not bound to produce papers on which he 
has a lien 

130 

366 

except wrheii summoned to produce by a 
third party 


11 

Bee PowBBS op Attorney. 

ATTORNEY'S CLERKS cannot disclose professional 
communications , . 

127 

860 
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Section Page 

ATTORNEY’S LIEN is general . . . . 130 366 

unless confined by agreement . . ,, ,, 

is not confined to papers . . . . „ „ 

AUTHORITY, Threat, to obtain confession, made by 


person in 

24 

141 

Moaning of the term “ person in ” 


143 

of Hindu widow to adopt 

114 

316 

need not be in writing 

91 

248 

party misrepresenting his, is bound by his 


— 

misrepresentation 

115 

345^ 

of bailor to bail cannot be denied by bailee . . 
when bailor may plead badness of bailee’s title, 
to accept a bill of exchange, Evidence admis- 

117 

5 ) 

,, 


sible to prove general 

16 

125 


B 


BAD CHARACTER may be proved, only to rebut 


evidence of good character 
when character is a fact in issue, evidence is 

54 

206 

admissible as to . . 

»> 

206 

evidence of 


tt 

BAILEE is estopped from denying bailor’s authority < 

: Intr. (92) 

59 

to bail . . . . . . ' 

: 117 

345 

When he may prove badness of bailor’s title . . 



and delivery to the rightful owner 

)> 


BANKER’S BOOKS, are relevant 

but are insufficient alone to charge any 

34 

174 

person with liability 

>> 

175 

mode of proof of entries in . . 

when officer of Bank, not compellable to 

Ap. 

436 

produce 


* 

Inspection of, by order of Court or Judge . 

?» 

» j 

BAPTISM may be proved by parol testimony 

91 

252 

BARRISTER when bound to answer questions as to t 

; 23 

140 

professional communications . . < 

shall not disclose professional communications 

: 126 

356 

wil'houii client’s express consent 
except when made in furtherance of any 

” 

357 

illegal purpose . . 

fact observed by, after employment show- 
ing commission of crime or frauds, is not 


358 

protected 

>> 

>7 





INDKX 


BAKBISTEB— t07i/dPmi. 

Section 

Page 

sl* J33tinue>^ after einplDvment 



lias ceased 

358 

120 

and exttnd" to the clerk or servant of 

127 

360 

BELIEF how iiroducerl 

Intr. 

1 

dlificnlty nf fonniiig 


2 

a decision inn^-fc be given 


3 

what degree (d probability irf essential to 

.. (6) 

4 

in India Jnd-,'^ has t > decide 

.. (7) 

if 

must do soon the probabilities of the case 

fi 

BEXA>ri transactions are a recognised s^’stem amoiig 



Hindu- and Alahomedaus 

114 

318 

purcha'^e. Presumptions with regard to 


313 

BEXAMIDAR dealing with property as his own with 



assent of beneficial ownoig binds latter by 
his acts 

115 

335 

BENEFICIAL OWNER. See BRXV^iriDAR. 

»» 


BETWEEN THE PARTIES, meaning of the expres- 



sion 

92 

259 

BILL OF EXCHANGE, Court may assume good* 

\ 114 (c) 

809 

327 

consijleration for acceptance and endorse- 

ment of . . . . . . “ 

/ 

infected writh fmud or illegality . . 

having got back into the acceptor’s hands is 


328 

presumed to have been paid . . 

>j 

99 

law of Foreign country respecting, presump- 



tion in regard to . . 


ff 

estoppel of accex>tor of . . . , -j 

acceptor cannot deny drawer’s autborit}" to. 

r Intr. (92) 

L 117 

58 

343 

draw* or endurso . . 


>> 

he may deny the fact of drawing 

>» 

>» 

of what acceptance is deemed a conchisive 



admission 

J' 

344 

fictitious payee 

14 

118 

presmnption of consideration for 

what is coiiclusively established against a 

114 

309,310 

partner who consents to a bill being drawn 
in the firm’s name 

117 

344 

to x^i^ove general authority to accept, evi- 



dence is adinissiblo of acknowledgment of 
liability on another bill accepted by agent. 

1C 

126 

BILL OF LADING is e\idence of shipment of the 



goods therein mentioned , . , . 

4 

85,86 





BILL OB LaLING— continued. Section 

made deliverable to order jjnjnd jacle e\i- 
deneeof the vendor’s intention topreser\e 
hX^jits disxyonmdi, .. .. 114 

BIRTH, register of . . . . . . . . 82 

proved by iMrol test! mom . . . . 9J 

during inairiage is eonelusi\e proof of legiti- 

niac> , . . . . . . . lliJ 


unless non-access be proved . . . . ,, 

meaning ot “ non-access ” .. .. ,, 

where access is proved the presmnx^tion 
of ](‘gitimacy cannot be rebutted . . ,, 

BODILY FKELING when facts showiim are relevaiit. 14 

BODY, when tacts showing stat(* of, .lu* rel-^\anL 

twideiice of '^tate »tf . , . . . . I-l 

BONA FlDKb, Biudeii ot proof of, in tuuisactious 
where one party is in relation of active 
confideuce, is on that i>arty . . . . Ill 

this rule ap^Jlies only lo tran-«a<*tions 

between the ^jarties . . . . ,, 

No general rule as to the burden ot proving, 
where the manager of an infant’s ancesti al 
estate has encumbered it, can be laid down . 
but as between the manager and the infant, 
the burden of proving lies, in ev'ery case, 
on the manager . . . . ,, 

BOND, Any fact may be proved which would invalidate. 92 

when separate oral agreement may be proved. ,, 

conditioned for payment absoluteh, exclude^ 
evidence ot agreement that it should ope- 
rate mfcrely as an indemnity . . 
separate oral agreement constituting a con- 
dition precedent may be proved 
distinct subsequent oral agreement may bo 
proved . . . . . . 

(deed) Burden of proof in ca^e of . . . . 104 

when usage or custom annexing incidents 

may be ^Droved . - . . . . 92 

fact showing relation between document and 

existing facts , . . . , . ,, 

See Oeau Evidence. 

BOOKS of account are relev^ant — When . . . , 34 

alone are insufficient evidence to charge 

any person with lability , . . . ,, 

of a company being wound up • . „ 


44 ^ 

Pagre 


325 

238 

252 


307 



117 


128 


804 


305 

267 

268 


264 

269 

270 
294 

271 

274 

174 

175 
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BOOKS — continued. 

Section 

Page 

public or official, Entry in is a relevant fact . . 

35 

170 

on science, showing expert’s opinion, ^\hcn 
receivable 

60 

215 

containing laws, Ert^sumptions as to 

84 

239 

upon matters of public or general interest, 
Presumptions as to 

87 

241 

Sec Account Books. 

B^nkub’s Books. 

BOUGHT ANT) SOLD NOTES are primd facie evi- 
dence of a contract 

01 

253 

e^ndence is admissible to pro\e or dispiove 
that thev arc the real contract 

>♦ 

254 

BBEACH OP PBOJ^IISE of mariiage. Character is 
relevant in actions of 

55 

207 

BRIBE, Credit of witness ma\ Ix) impeached bv proof 
that he has accepted a 

155 

384 

hut not morel v that he has been offered a 


380 

“ BRITISH INDIA ” 

1 

75 

“ BRITISH COLONY and Possession ” defined in 31 
32 Vie. c. 37 . . 

Ap. 

426 

“ BRITISH TERRITORIES,” E\idence as to 

57 

212 

BROKER’S bought and sold notes are immd facie 
evidence of a coutiact 

91 

254 


evidcnco admissible to prove or disprove 
that they are the contract . . 


BURDPjN OF PROOF, Ef5^ct of pn sumptions shif- r 

Intr. (84) 

52 

ting the . . , . . . C 

. „ (S6; 

53 

( 

■ „ (87) 

54 

on whom it lies . . . . , 

101 

290 

( 

. 102 

291 

as to a particular fa< t . . 

103 

293 

meaning of 

101 

290 

of fact necessary to bo piovediii order to enable 



any person to give evidence of any other 
fact 

104 

295 

is on accused seeks to show that his case 



comes within exceptions or proviso con- 
tained in the law defining the offence 

105 

296 

of fact especiallv within the knowledge of any 



person , . 

ion 

297 

is on the person who affirms that a person 



is dead who is knowT;i to have been alive 
within thirty years 

107 

299 



inbkx. 
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BUBDKN OF PROOF— 

is on the person wlio atiirms 111 it a poi'-on is 
alive mIio has not been lieaitl ui for se\en 
years . . 

is on party deiiMug the existence ot paitiiei- 
ship, tenanc}* oi agency, where persons 
ha\e acted as partners, landlord ai id tt naiit, 
or piincipal and agent 

is on party alleging that such persons so acting 
have ceased to stand in such relationshiii, 
IS on pai’ty setting up division in a Hindu 
family . . 

or self-acquisiti on 

OI uuiU of estate \ihere the tamily is 
separate in residence 

ni that a sale of anc ‘stial pioportj was 
neeessai\ 

is on pait> attiiimng that the peison in pos- 
session ot pioi)ert> is not the o^^ner 
The more forcible possession of a wiong- 
doei Is insutdcient to shift the burden 
of proof 

of good faith in tiausactious where one party 
is in relation of active eonfideiice, is on 
that party 

this rule applies only to transactions bet- 
ween the parties 

is on party setting up non access in order to 
prove illegitimacy of child born during 
marriage 

is on paitv setting up lucid intei-val after 
proof of insanity . . 

is on holder of bill of exchange infected \\ ith 
fraud or illegality that value was given 
for the hill 

is on party setting up notice of the original 
illegality of the bill of exchange 
is on party asserting that a stamped document 
was not stamped when received 
on proof of that fact the burden of proof is 
shifted 

See Bona Fidbs. 


beofioii Page 

108 299 


109 300 



)> 


314 


110 


n 


j j 


301 


111 304 

>> »» 

112 307 

114 325 


„ 326 

I' ») 

102 292 


Presuottions. 


BUSINESS, Existence of course of when relevant 16 
entries by deceased person made in the course 

of .. .* .. .. 32 


124 


167 



4.V2 


JXPEX- 


w 

Section 

Page 

BYSTANDERS, Statements by, tormhiK part nf fchc 
transaction are receivable 

fi 

8S 

even though the aecitsed be not present . . 


- 

c 

CAPABLE OF BEING PERCEIVED BY THE 
SENSES/’ !S leaning of 

3 

78 

Sec Fact.. 

G-^ACTTY TO CONTRACT, Evidence may hn given 
of want of, in variance of dofiiment 

92 

260 

CASE REMITTED under 22 ^ 2d Vic., c. <>8 

Ap. 

422 

under 24 Vic., c. 11 . . 


424 

CERTAINTY, Attainable degree oi 

Intr 

3 

What degree of, e'sseiitial to belief 


,, 

CERTIFICATES under Part 0 of the Christian Mar- 
riage Act, Sec. 54, are coucliisive proof 
of marriage 

85 

177 

of sale under Madras Act 6 of H67 are con- 
clusive proof of purchase 



granted under S. 4 of A^t 27 of are eon. 

cluhivo x>root of ivpr ‘vmlarive title 

n 


Presmui)tiou as to 

r Intr. (79) 

46 

1 79 

284 

CERTIFICATE OF HEIllSHIl*. See Ceiitificatks. 

CERTIFICATE OF MAHin\(4E, S-e Cnui irre vi ^ 

CERTIFICVUE OF SAl.K. 's • • Ci ui irir\ n:s. 

CERTIFIED COPIES. 

35 

176 

how xn-oved 

Intr. (73) 

44 

of public document-' . , 

- 76 

281 

stamps on 

,, 

jj 

production r»f 

77 

232 

presumption as to . . 

79 

234 

of foreign judicial records 

86 

240 

X)resumx>tions as to 

,, 

»» 

of opinion of law obtained under 22 & 28 Vic., 
c. m 

Ap. 

422 

of Proclamation under 81 A 82 Vic., e. 87 

,, 

426 

CESSION OF TERRITORY. Proof of . . 

113 

308 

GESTUI-QUE-TRUST. Vdmi^sion 

IS 

131 


CHARACTER 

irrelevant to render probable conduct im- 
puted , . 


52 


204 



I>sDEX 


as aiiectiiig d«ui]ri»<‘s m Civil r as< > 
why lelevant 
evidence* of 1 >a d 

in criminal cases, e\idt*nce of previous good, 
__ is reic\ ant 

Q.t prev ious bad 

except to vebTvt e\ racter 

or whole bad character is inisbtu?“ _ 
includes disposition a^' well us reputation 
evidence of general, alone ifcc'ivable 
of witness, Questions as to 

^^itlless tOj may be eruss-exa mined and re- 
exainiiiod 

answers to questions as to, cannot be con- 
tradicted 


given to sho\N the 
n* not common 1\ 


< ’HARACTFjRS, Flvidence may b< 
ineaniug of illegible, 
intelligible 

OHARITVBLK FOrNDATlON, Opinions as to the 
constitution, c^c., of, in hen relevant 

CHARTS, when relevant 

CHEAFIOAL EXAHINER, Evidence of . . 

(’HTLD’S RELKtION is presumed to be that of 
its father 

CIRCUMSTANTIAL EVIDENCE is not excluded . . 

CIVIL ( 'OURT may inspect records of suit> and official 
documents 

recording issue of fact under . . 

CIVIL PROCEDURE CODE, rro%dsiuns of, arc un- 
affected by Section 5 of this Act 
regulates the examination of witnesses in 
Civil suits 

CIVIL SURGEON, Evidence of, when relevant 



453 

Sectiop 

Page 

55 

207 

lutr. (56) 

33 

.. i „ ^ 

35 

53 

205 

51 



>■) 

206 

55 

207 


208 

Intr. (lOH) 

— 

140 

374 

153 

3^2 

OS 

2S7 

If) 

202 

36 

179 

-to 

199 

1 14 

318 

^ Intr. (27) 

16 

( 60 

215 

13 

191 

3 

78 

5 

86 

135 

370 

45 

199 


CLERKS or servants of barristm-s, pleaders, attorneys 
and vakils cannot disclose professional 
communications . . 

CLIENT present and not objecting to agreement 
entered into on his behalf by his solicitor 
cannot afterwards repudiate . . 
cannot open up account admitted and assent- 
ed to by his vakil 


T27 (360) 360 

S 9C 

18 


129 



index. 




bcction 


need uot disc lose 

nith his legal advKei 


AMLn Jiife . he 

unless lie offcis liuiiself as a Witness when he 
mnst disclose enough to explain his evi- 


dence . . 


CO-ACerSEB, 


Eftect of confessionJjHj 


CO-DFjBTOB. i>roves niaiiiage 

di ed 

-ggHWSsing piGsumption <»t k iatioiiship of man 
gg00lf^"' and 11 Uo, is insuthciLiit to pio\o a mai- 

riage in proceedings und< r the Indian 
Di voice Act 

COLEISTON at sea, pitsunnitions recognized h\ the 
Court of Adiniialti 

COLEUSION, Judgment may be impugned by pioot of 

COlMMISSlOX to take eiideiicc 

in civul and cnminal oases 
to examine ^\Itnesses under ID & Yic., o. ild 
under 2*2 Vic., c 'iU 

COMMITMENTS and convictions on evidence before 
different officers . . 

CO^MMITTING MAGISTRATE, EMdenee given before 

COMiMON DESIGN, Things said and done by con- 
spirator ni reference to, aic rele\aiit 

OOMMUNIC VTION ‘'without i>iejudic*c ” not to be 
Locched as admissions . . . . ^ 

Official .. .. .. ' 

to professional man for illegal purposes not 
' protected 

between legal advisei and client, former need 
not disclose 

between legal ad\ iser and client, latter need 
not disclose 

unless he oilers himself as a witness, when 
ho must disclose enough to explain his 
evidence 

between legal adviser and witness, latter need 
not disclose 


COAIPAEISION OF HANDWRITING 



INDEX. 


455 


COMPIjAINT ^^hen relevant . . 

COMPBiOAIISE, bmthen of proving that it ille- 
- — obtained 

CONCLUSIVE 


CONCLUSIVE PROOF,” Meaning of . . 

an artificial probativt^ effeec given bv law tt> 
certain facts 

CONDITION PRECEDENT pro\eable bv oral e\idtnc6 

CONDUCT when relevant 

docs not include mere statement*^ 

unless those '^tatelnents a.ccompaii\ ai d 
explain cUts other than statements 
^^hen relevant, an\ statement made to thi 
pel son oi in his pieseiice oi heanng is 
relevant 

evidence to explain 

opinion as to relationship, expitssed In 
estoppel by 
evidence of 


9 

50 

Inti. (92) 
S 


CONFESSION .. .. .. .. 24 141 

admissible though retracted before trial .. ,, IIG 

under threat, though not tor the i>uvposc oi 

extorting . . , . . . „ ,, 

under mere exhortations to tell the truth 

would not exclude subsequent . . ,, 143 

is not to he recorded unless voluntary . . ,, ,, 

excluded on ground that ceitificates as to 
their being voluntary was not made until 
se%^era> days after trial .. ,, ,, 


Bentham’s rules to guard against false . , ,, 144 

a prisoner may be convicted on his uncorro- 
borated •• .. ,, ,, 

even though it he retracted .. .. ,, ,, 

when made to a Police Officer is inadmissible . 25 147 

“Police Officer” should bear its x>opular 

meaning .. .. .. ,, 148 

a mere statement accounting for posses- 
sion of jiropeity is admissible ,, ,, 

while accused is in custody is inadmissible . . 26 145 

unless made befoie a IMagistrate . . ,, 145 

statements by accused immediatelv leading to 

discovery oi tact are recr-ndble . . 27 15' 

test of admissibility . . . . . . ,, i 
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cONf Eb5>i02N’- cot.tiu..ea 

att< t .LI * .\al <.1 .UiUle'^^luU cUUsed b\ 
itidu *ti£i^ lif, <K‘ , 1- icIcva^iC . . 

uthoL ,v l-e n-kvaiit i*ot liickvant 

bocaua^ of of ',t.cn.o\ . . 

, , at llt‘d 

o ' 1 k« at c d ^va- «; 

, , un 1 ot paulijii piovod 

, \1 

illou li ,, *,* 

, iUle talking 111 slaep 
ukul, T *• 

, Linj> co-ciceu&ed 

of co-ill isaner, Cumictioii on, K bad in law . . 
of one i>risanOL' cannot eorroboiate tbc e\idencc 
of an aceouiplico a^ahi^L the others 
lu a divorce snit. This -vectioii dues not ap- 
ply to . . 

imist substtuiti<ill\ iniplieat(‘ eontt‘ssin^:» 

pre^iiiixptioii as m leetu-d of 
how pr< >ve<l 

CONFIOKNCb", Statonieiits made in professional 

tONFIDKNTIU. C'OMMrNICATlOMS \\hen pri- 
vilged.. 

uo hostile inference should he drawn from a 
refusal 1 1 let a lt‘< 4 al advisei disclose 
not pri\ile‘4(^d unUss professional . . 
with lej]jal adviser^, Xo one 'nIuiU be eompellid 
to disclose 
except when 

by lay agent relating to suit and made with 
a view to litigation 

CONPIDENTIAh OVERTC^REfi to buy peace 

COXFIDEXTIAE RELATIOXtf^FCIP, Proof ot good, 
faith in case^ of . . 

CONFISCATION of an impartible Raj. Presumption 
as to - . 

CONSIDERATION of a Deed, Presumption as coin 
English law 

uo such presumption by this \ct. . 
of a Contract may b * proved aliunde 
want of failm’o of, may be proved oralU 
of Bills of Gxchango and Promissorv Notes, 
Presumptions to 

('ONSPIRACY, Fact ivlovout to prove a , . 

difference between English and Indian law, 
as to . t 


SiCtlOtl 

Page 

•2b 

161 

29 

152 

>5 

»» 


5 > 

153 

30 

»> 

155 


ii 

156 

SO 

if 

•230 

91 

245 

120 

361 

I 2 r> 

356,356 


358 

- 

359 

129 

861 

- 

362 

,, 

363-364 

23 

140 

111 

304 

114 

317 

79 

234 

jj 

91 

>» 

252 

92 

260 

114 

10 

327 

100 


101 
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CONSUL, Certificate of, under 19 <?i: 20 Viet., t*. 113 .. 

Section 

Ap. 

Page 

417 

CONTEMPORANEOUS AOREEMENT vailing terms 
of document, Who may give evidence of . . 

90 

288 

CONTEIMPORANEOUS STATE:MENTS are often 
facts forming x>art of the Iran ‘^action 

6 

88 

CONTENTS OE DOCUMENTS, mii>t he proved by 
doeuments themselves 

91 

243-244 

except vheiv s *condarv evidence is ad- 
missible 

GG 

'“'^-.223 

as to apxooiiitment of public oihi < r 

91 


of will, how proved 

»> 

»> 

where contract is contained in inort‘ than 
one docunion t . . 

>1 

»? 

Nshere moi\* than one original 

n 

>» 

fact^, which niiy be proved bv oral evidence, 
though forming x)art of . . • • 

t» 

a 

oral evidence inadmissible to contradict, vary, 
add to, or subtract from 

92 

257 

separate oral agreement as to matter on which 
document is silent, and not incon -distent 
with it 



condition precedent is proveahlc orally 

92 

257 

subsequent rescission or modiiication is 
ahle orally 

u 


oral evidence to annex incidents to 


259 

to show person dcbignated in. . 

1 1 

19 

may be given by strangers to vary 

90 

288 

CONTRACT, Evidence of the terms of one contract 

inadmissible to prove the terms of another 
and distinct 

IG 

125 

reduced tc? writing must he by the 

writing 

91 

244 

except whore secondary evidence is ad- 
missible 

9 

ff 


required by law to be in writing must be proved 

by tbe writing . . . . . . ,, ,, 

consideration of, may bo proved alt un fie . . „ 252 

contained in one or more documents, how 

proved.. .. .. .. ,, 253 

completed through a broker . . - . ,, ,, 

oral evidence is admissible to prove the exis- 
tence of a . . - . . . ,, 254 

though in writing may be varied by subsequent 

oral agreement . . . . . . b2 267 

oral evidence i-, admissible to shovr illegality. . ,, 260 

r>s 
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CONTRACT — contin uecl. 

Fiechon Page 

or other invalidating fact 

92 

260 

or to show condition precedent to 


263 

or to annex incidents to 

or to connect language or with existing 


264 

facts 

CONTRADICTING or corroborating statements ad- 


274 

missible under Sec. 33, mode of 

158 

390 

witness’ answers, Rules as to 

CONTRADICTORY STATEMENTS, 

153 

362 

when may be pro\ ed . . 

CONVICTION, 

based solely on a confession under Sec. 30, 

155 

384 

quashed 

30 

153-155 

effect of previous 

is not conclusive of the facts stated therein 
as against the party suing the IMagistrate 

o4 

205 

in respect of such order 
evidence of, is relevant in criminal pro- 

43 

191 

ceedings 

54 

205 

evidence of previous . . 

163 

382 

on evidence of accomplice is not illegal 

133 

368 

COPIES made by one uniform procos'^ 

each is primary evidence of contents of 

()2 

217 

the rest 

>> 


but not of the common original . . 

>♦ 

a 

certified . . * . . • . . < 

63 

218 

( 

76 

231 

certified ho'W proved . . 

76 

) j 

presumptions as to certified . . 

79 

234 

made by mechanical process 

63 

218 

compared with copies so made 

5 > 

»> 

compared with original 

J> 

>> 

• of public documents 

76 

231 

production of 

77 

232,233 

of judgments, presumption as to certified 
of report of Tnsx^eetors under the Indian 

86 

240 

Companies’ Act 

of Proclamations under 3i & 32 Viet., c. 37, 

35 

177 

Sec. 2 (i) 

Ap. 

426 

CORPUS DELICTI 

Intr. 

(28) 17 

CORROBORATION, Evidence of accomplice without, . 

133 

868 

of witness , . . , , , . , i 

'Intr. 

(68) 86 

i 

L 156 

888 

OO-SKARER, Admission by . , 

18 

127 



INDEX. 






GOUNSl!]L. raising no objection to ( oiirsc ol pioceed- 
Liig is hold to as'^ent 
admissions by 

may be coini>eUed to give* c\idpn< v 
See BAiiRifeTim. 

COUNTiQRPAKT is cvidoiice agaiu'-t party excciiLing it 
is secondaiy c\ideuce against party who did 
not execute it 

COURSB OP BUSIoS-BSS, when relevant 
statements made in . . 
entries made in 

“ COURT ” includes all Judges . . . 

iMagi'^t rates , . . . . . ^ 

persons (except arbitratois) legally autho- j 
rized to take evidence . . . . * 

Commissioners to take evidence . . ^ 

Kegistrars and Sub-Registrars 
but not Police enquiries 
ertect of judgment of an Admiralty 
In solvency 
Alatrhnon ial 
Probate 

ma\ make use of records iiisxiected for the 
purposes of the judgment 
bound to take judicial notice of certain facts. . 
bound to notice geographical divisions 
but not local divisions 

can dispense with notice to produce in any 
case in which it thinks fit . . 
of Admiralty, Presumptions recognised bs 
of inquiry^ Statement by au otneer before a 
Alilitary 

power of, to remit case for opinion of law 
administered in another part of Her 
Alajesty's dominions, 22 and 2S Vic., cap. 63 

COURTS AIARTIAL not affected hy the Act 

CREDIT OF WITNESS, how to be shaken 

CRIMINATING QU-RSTIONS 

witness is not excused from answering 

CRIMINAL PROCEDURE CODE, examination of 
witnesses in criminal proceedings to be 
according to 

CRIMINAL PROSECUTION, statement of dead 
person which would have exposed him to 
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Page 

S 

06 

1^- 

129 

12b 

366 

62 

216 

bS 

2iH 

10 

124 

32 (2) 

157 

(>j) 

»3 

3 

77-78 

• j 

SO 

li 

ISS 

18 

190 

67 

211 

JT 

210 

1» 

j j 

66 

223 

114 

325 

124 

355 

Ap. 

422 

1 

75,76 

146 

377 

182 

366 

1B5 

370 

32 m 

168 
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Section Page 

CKOSS-EXAlNtlNATION, Dofmecl .. . J37 378 

mubt relate to relevant faets hut need lu^t he 
confined to facts elicited bv cKiiniinati on- 


in- chief 

188 

9 > 

of person called to produce a document 

189 

874 

of witness to character 

140 

n 

leading questions may be asked in 

148 

n 

What the right to ask moans . . 

„ 362,1375 

as to in'ovious statements in writing 

145 

376 

questions lawful in . . 

146 

877 

danger of asking witness his reasons for think- 
ing a witness untrustw'orthy . . 

155 

888 

protection against iinprox>cr questions to credit 

1 148 

379 

not to be asked . . . . . . j 

> 149 

380 

without reasonable grounds 

149 

380 

CBOWL, Statements by 

82 (8) 

159 

CUSTOM, General , . 

Intr. (55) 

38 

facts relevant to pro\c 

18 

lOG 

how to bo proved 

n 

107 

must be ancient, invariable, and clearly 
established 


112 

whore proved, supersedes the general law 
which, licwever, still regulates all beyond 
the 

n 

>) 

judicial recognition of family 


114 


to import right to interest under contract . . ,, 115 

direction whicli an enquiry as to cubtomary 

law should take , . , . . . ,, 110 

Legislative recognition ot the binding force of . . ,, ,, 

period during which the custom has inx‘ vailed ,, ,, 

statement as to, by person who cannot be * 

called as a witness . . . . 32 (4) 1 58 

opinion of person likely to know of the exist- 
ence of general, is relevant . . . . IB 201 

what the term “ general custom ” includes . . ,, „ 

CURTOMAllY INCIDEKI^B, Evidence to annex , . 02 258 

D 

DAhlAGBB, Facts I’olcvant to ascertain » . , . 12 105 

facts disproving malice arc admissible in 

mitigation of . . . , . . 106 

in actions for defamation, facts pvo\ing malice 
arc adnxissiblc to enhance , . , . 
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DAMAGES — contmiied. Section 

in actions for assault, the pro\ocation olfored 

by the plaintih is relevant . . . . 12 

in actions against Railway Compaiiicb for 
injuries . . . . . . 

ill actions for seduction, the wealth of the 

defendant is immaterial . . . . ,, 

in actions for breach of xnomi&c of marriage, 

such evidence is relevant . . . . „ 

facts going to the q^ucstion of the amount 

of, in such cases . . . . ,, 

statement of dead person which would have 

exposed him to action for . . . . ;:J2 

evidence of character as aftectiiig . . bo 

witness liable in, for refusing to gi\c evi- ) 118 

denco . . . . . . . . ) Ap. 

for absconding or keeping out of the way 

to avoid service of subpoena . . lib 

for refusing to produce a document w’hen 

called upon .. .. .. ,, 


DAUGHTER’S DESCENDANTS, l>restani>tion as to 
testator’s intention towards . . 

DEAD PERSON, Statement of 

DEAF AND DUMB WITNESS, Rule as to 

DEATH, Stateiueiit as to cause of 
register of , . 
presumptions as to 

in Hindu and IMahomedan laws 
from lapse of time 
no presumption as to the time of . . 

• 

DEBT incurred by head of joint Hindu family is 
presumed to be a family debt, . 


Hi 

32 

119 

32 

82 

107 

a 

108 

IM 


DECEP'^nON priictihod on accused to obtain a con- 
fession does not make such confession 
irrelevant , . . . . , 29 


DECISION of English C'ourts on questions relating 
to the law of evidence arc not binding in 
India . . . . . , , , 2 

improper admission or rejection of evidence 

is not ground for reversal of . , . . 167 

DECLARATION, Estoppel by . . . . . Intr. (92) 

DECLARATORY DECREES . . .. .. „ (17) 


Page 

105 


158 

207 

346 

416 

318 


316 

157 

349 

167 

237 

299 


>> 

BOO 


314 


162 


77 

397 

58 

10 





DKCRKKS, to publi* matters uve relevant 

bnt not i tmclnsivc . . 
others sire inele\anl 
except to pro\o their r>\\n existence 
may he avoided on proof of fraud, collusion, or 
\\ant of jurisdiction 

except hy party through whose fraud obtained. 

DKKi), Statement in, relating to lolalionship 

presumption as to coiisidoration not sanctioned 
by this act 
See Tnnn JDkiids. 

DEFAMATION, Evidence to character is admissible 
in actions for 

DEFECTIVE DOCUMENT 

if the defect he patent, it cannot be supplied 
by extrinsic evidence 
meaning of the term . . 


iSection 

Pac/c 


188 


189 

14 

192 

d‘2 (6) 

158 

79 

234 


DELAY, Where witness cannot bi* called without 


unreasonable 

32 

157 

statement of expert, whose evidence cannot 



be (obtained without unreasonable expense. 

80 

21 i 

DENIAL, when to include refusal to admit 

153 

383 

DEPOSITION, Witness refusing to sign, is liable for 



all damages sustained by party calling . . 

Ap. 

416 

previous, wdien relevant 

38 

171 

DESTRUCTION OF W'lLL raises presumption of 



re-vocation of codicil 

111 (1) 

324 

DIPLOMATIC ACrENT, Certificate of, under 19 & 20 



Vic., c 113 

\p. 

117 

I >1HECT EVIDENCE, :sreaniiig of 

Intr. 

38 

specimens of 

„ (64) 

,, 

r 

„ m 

36 

DISCREDIT WITNESS, ENidciice to .. J 

„ (111) 

07 

i 

155 384,385 

Restrictions to which such evidence is subject. 

Intr. (112) 

67 

f >1SC0VKBY and inspection . , 

130 

365 

DISPOSITION is iiK*luded in “ character ” 

55 

207 

of property redticed to wnting. Proof of 

91 

248 

DISPHOYKi), Meaning of 

3 

80 
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DISPUTE, Statements under Se<*. must be made 

Section 

Page 

before coinmencenient ot 

82 

(6) 

158-168 

DIVISION, in a Hindu family, Burden of proving*, is on i 

1 3()U 


800 

person alleging . . . . . . j 

■ 114 


313 

DIVOBiCE, Evidence of character is relevant 

55 


207 

examination of married persons as witnesses. . 

120 


349 

opinion as to i clationsliip is not sufficient to 




prove a marriage in proceedings under the 




Indian Divorce Act 

50 


202 

DOCH^]M ENT, Definition of .. 

8 



a writing is a 



,, 

words printed and lithographed, photographed. 




<kc\, are documents 




included in term “ Evidence ” 




oral admission of contents of 

22 


189 

may be proved by primary or secondarv evi- 




dence . . 

61 


216 

meaning of primary evidence 

62 


it 

of secondary evidence 

68 


218 

primary evidence of . . 

62 


216 

executed in several parts 

* > 


»> 

in counter-part 



it 

several documents made by one uniform 




process 

»» 


217 

must be proved by primary evidence . . ^ 

lutr. 

64 

(70) 

41 

219 

except when secondary evidence is ad- C 

Intr. 

t..) 

41 

missible , . . . . . 

. 64 


219 

secondary evidence is admissible when the 




original is with a party’s opponent 

65 


>» 

or with person beyond Court’s reach . • 

n 


it 

secondary or with person who is legally bound 




to produce but does not do so 

5? 


ti 

when contents are admitted in writing 




the written admission is receivable 

9t 


"220 

when original is destroyed 

7t 


it 

or cannot be produced in reasonable 




time 

*» 


ti 

when original is not easiU’ moveable 

„ 


It 

when original is a public document 

it 


ti 

then only a certified copy is admissible 

ti 


It 

when original is a document of which a 




certified copy is admissible . , 

„ 


212 

then only a certified copy is admissible 



213 

when original consists of numerous ac- 




counts, &c. . * . . . , 

,, 


212 
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IXX FMKNT — cimfiutieti 

and fact to lu pio\od is tlio £>tjnoial 
ivsnl t 

that lesnlt may he pKAed by skilled 
examine r . . 

alteration of, after execution invalidates 
unless the alteiation be immateiial 
proof of loss 

requirf d to bt a tit steel. Proof of execution of 
proof of, when no attesting witness is foiind . . 
admission of exc^cution of 

w’hat is a Public, and what is not and what 
Is doubtful, 
a Private 

Certified eox')\ of Public 
proof of 

presumptions as to 

which can, under English law he proved by a 
certified copy 

called for, and not xiroduccd, Presumptions 
as to . . 

lost, presumed to bo stamped 
thirty years old produced from proi:>er <‘ustodv 
j)ro\es ib-self 

oral evidence of contents of 
necessity for, in Hindu law' 
requiring registration is inadmissible unless 
I’egi stored 

What things mentioned in, may he proved 
tiVmndo 

oial esidenee is inadmissible to contradict, 
\ ary, add to oi substraet from 
may bo im alidated 

when separate oral agreemt^nt is admissible . 
language of, may bo connected bv an>, fact 
with existing facts 

extrinsic evidence is inacbnissible to amend 
or explain ambiguous, or defective 
Kule in the Indian Succession Act 
when clear, not to have its meaning altered . . 
unmeaning in reference to existing facts, E% i- 
dence as to 

when oral statements of the person making, 
are admissible 

evidence as to application of language which 
can ai>pl;v to <.>ne only of several persons , . 


Sociion 

Pac/e 

G5 

212 


if 

62 

217 



05 

221 

OS 

226 

09 

227 

70 

228 

74 

229,230 

75 

231 

70 

j» 

78 

2S2 

79 

234 

82 

237 

89 

241 

- 

242 

90 

42 

91 

244 

(1) 

247 

5' 

245 


252 

91 

25G 

92 

267 

) j 

»» 

»» 

268 

93 

278 


281 

04 

)» 

95 

282 

'I 

284 


90 
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DOCU^IENT — eonthiiieJ. Section 

evidoncG as to application of language to one 
of two sets of facts to neither of -ttliich the 
'whole correctly ai)x>lit. » y7 

application of rule in the case of wills . * ,, 

eviclence as to illegible cliarattc rs. Sic , in .. 
svho may give c\iclcnci of agieeinent vax‘>iui> 

terms of . . . . . . 1)9 

legal adviser’s obiisations with regard to . . 1*20 

f 65 

which witness is not liound to produce . . 1 

^ 1 180 
which another xj< rson.ha\ing x^ossossion, would 

be entitled to refu-.o to x>rodaLe . . 181 

how to sto^) oral evidence ot content nf . . 144 

witness siiinmuncd to niust bring 

into Court .. .. .. 102 

in defaull will b«* liable to an aetion 

of damages . . . . . . Ax^. 

called for and iiisx>octed, must be put in . . IGS 

person refusing to produce cannot afterwards 

imtitin .. .. .. IGi 

purporting to be admissible in English or Irish 

Courts without proof, presumptions as to. . 02 

See Evidence. 

Notice to pboduce. 

PRE&UUPTIONS. 


DOOUMENTAEY EVIDENCE, Definition of . . 3 

excludes oral evidence . - . . . . 91 

** Documentary Evidence Act, 1868/’ — 31 & 82 

Viet., c. 37 .. .. .. Ax). 

See Document. 

Evidence. 

DONEE. See Donob. 

DONOR, Statements by, are admissions against donee. 18 
DOWER, Muhammadan, is presumed to be prompt . , 114 


DRAWER’S AUTHORITY to draw cannot be denied 

by the acceptor of a bill of exchange . » 117 

DRUNEEN PERSON, Confession by .. *29 

DUMB WITNESS, how he may give his evidence . . 119 

DUPLICATE, Doss of both parts of document executed 
in, must }>e proved before secondary evi- 
deuce is admissible , . , . G5 

59 


page 


285 

28G 

2S7 

2SB 

359 

2*21 

3G4 

SOG"- 

375 


894 


41G 

895 


237 


79 

243 

430 


'iSl 

318 

343 

162 

349 

219 
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DYINa DBCIdAKATION 

Section 

B2 

Page 

157 

niubt be more than a more expression ot assent 
to another x>orson’s statoineiits 

» 0) 

161 

English law as to 

,, 

3 3 

?>ubjecb-inatter of 

J H 

3 3 

of a child is relevant . . 


162 

(jthcr than that in-ovided for is inadmissible, 
nnless relevant under some other section. 




E 

EIjECTION by legatee is presumed after two years’ 


enjoyniunt of leqacj' 

114 (1) 

324 

EXTBY, False proof of 

15 

123 

EISTTBIKB in diary, as evidence, in ease of suit for 
dissoliitiun of muriagv 

24 

146,147 

in course of business . . 

62 (2) 

162 

p irsonal knowledge of person making the 
entry is unnecessary 

U 

3 9 

and Statements against interest. Distinction 
between 

.. ( 3 ) 

164 

by dead person, need not have been contemx^o- 
raneous 

.. (2) 

163 

of monies received for a third person 

» (8) 

164 

in books of account 

34 

174 

made by Settlement Officers, &c. . , 

35 

176 

ESTOPPEL, Definition of 

115 

333 

English law of 

Intr. (92) 

58 

admission.s may create 

31 

167 

by conduct , . 

( Intr. (92) 

> 115 

58 

334 

by declaration 

• 

) > 


by record . . 

i> 

>T 

by deed 

}» 

,, 

what is necessary to create 

5 » 

if 

in case of members of a joint Hindu family . . 

J J 

335 

of person who has caused another to act on his 
representation 

334 

337 

of legal representative . . 

>} 

338 

of tenant 

116 

341 

continues during continuance of the 
tenancy 

if 

343 

of licensee . . 

it 

341 

of acceptor of hill of exchange 

117 

343 

of bailee 

it 


except in the above cases, No 

Intr, (93) 

59 
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\ 


EVIDENCE 


bection 

]*Hije 

pre-appoiiited 


Iiitr. (14) 

U 

record of title 


,, 

'■» 

registration 


Tnti. (15) 

30 

writing 


(10) 


attestation 




declaratory decree 


Il7) 

■>» 

perpetuation of testimony 


„ (IS) 

11 

oaths . . 


.. (^0) 

12 

law of, is counei'tcd with Procedure 


.. (21) 


of facts in issue is always admissible 


(24) 

14 

circumstantial 


- (27) 

iG 

is governed by the lex fori 


1 

75 

applicability of, to courts martial . . 


? J 

,, 

title 


^ , 


preamble 


>> 


extent and applicability of 


J 1 

11 

repeal effected by 


2 

7G 

repeal of rules not contained in Act in 
in British India , . 

force 


5'* 

repeal of rules under the Indian Councils 
Sec. 25 

Act, 



what is included in the term 



79 

docs not include material ot J udge’s 

belief 


81 


of coiibpirators in reference to the comiiion 


design . . 

10 

101 

as to state of mind or body 

14 

117 

with reference to a particular occa&ioii . . 


1 j 

as to whether an act was intentional or not . . 
given at a former trial is admis-%iblo w iiere the 

15 

123 

witness is dead or cannot be produced 

33 

170 

given if the question in issue be substantially 



the same 

tt 

173 

if the question be between the same parties 



in interest 

a criminal j)^<^socution is a proceeding 


172 

between prosecutor and accused 

, , 

171 

if the adverse party had opportunity to cross- 



examine 


,, 

how restricted, when it forms part of document. 



convei’habion, &c. , , 

39 

181 

in form may be either Documentary 

3 

79 

OT oral 

I 5 

‘ > 

or ciremmtantial . . 

60 

215 

production and effect of 

Documentary evidence,, contents of may be pro- 

Intr. (85) 

52 

ved by pi'hnary or secondary , . 

61 

216 

Primary evidence^ means the document itself . 

62 

>1 



IKDBX. 
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E VIDENCE— co^ iied. 

Section 

Page 

taken under ooinmibSion 

33 

174 

where document is executed in several parts . . 

62 

216 

where document is executed in counterpart . . 
where a number ot documents arc made by 

5 » 

i> 

one uniform process 


217 

Secofidat y evidence^ what it means 

63 

218 

there are no degrees ot 
a document must bo proved by primary 
except when secondary evidence is ad- 

>j 

219 

missible 

64 


when admissible . . 

in action of libel, must give the actual 

65 


words 

,, 

221 

is not receivable without notice to produce 
when coiu‘t may dispense with notice to 

66 

223 

produce 

Oral evidence. All facts except contents of 

»5 

224 

documents may be proved by 

59 

214 

must be direct 

60 

»> 

is excluded by documeiitar;\ 

92 

257 

is admissible 

to prove any fact which would invalidate 

>♦ 

>> 

any document 

or which could entitle any person to any 


»> 

decree or order relating thereto 
is to prove the existence of any separate oral 
agreement as to matter on which a 
document is silent, and which is not 

»» 


inconsistent with its terms 
lo prove the existence of any separate 


5 » 

oral agreement, constituting a condition 



precedent 

to prove any distinct subsequent oral 


269 

• agreement 


270 

except when 

to prove anj^ usage oi custom by which 
incidents, not expressly mentioned, are 



usually annev»‘tl 

if the annexing l>e not inconsistent with 


271 

exprtss terms of documexit 
to &how^ in what manner the language of the 



document is related to existing facts . . 
to show the moment when a document 

>) 

274 

becanio a contract 

when separate oral agreement may 

>> 

264 

be proved . . 


263 



INDEX. 
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\ 


E VIDEN GE — contin ued. 

Secftoji 

JPage 

is inadmissible 

to explain or amend ambiguous docu- 
ments 

93 


when extrinsic evidence is admissible 


279 

to show that a document plain in itself 
and applying accurately to existing facts 
was not meant to so apply. . 

94 

281 

except to explain words used in a techni- 
cal or peculiar sense 


282 

to show that language unmeaning in re- 
ference to existing facts is used in a 



particular sense 

06 

yf 

to show the meaning of an inaccurate 
description of persons or things 


274 

of aubhor's deolai-ation of intention, 
when admissible 


284 

to apply language which can only apply to 
one of several pei sons 

96 


rule in the Indian Succession Act . . 


285 

to apply language to one of two sets ot 
facts to neither of which the whole 
correctly applies 

97 


application of the rule in the case of 
Will 

»» 

286 

to explain abbre\ iatious, &c. 

98 

287 

who may give evidence of agreement varying 
terms of document 

99 

288 

to discredit a witness . . 

155 

384 

restriction to which it is subject 


Judge to decide on the admissibility of . . 

136 

371 

of previous conviction of witiioss . . 

153 

882 

wrongly admitted or excluded is no ground 
for reversal ot judgment, appeal, or new 
trial 

167 

'397 

taken in Her Majesty's dominions in relation 
to civil and commercial matters pending 
before Foreign tribxmals 

Ap. 

417 

taken in suits and proceedings pending before 
tribunals in Her Majesty’s dominions in 
places out of the jurisdiction of such 
tribunals 


n 

EXAMINATION OF WITNESSES, 
rules as to . . 

136 

370 

order of, is regulated by the Procedure Codes. 


371 
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IJS^JDEX. 


KXA:M1^\\TI0X of \VITNFS&ES~>-cu«/z7Z?^£>f7. 

Section 

l^age 

ill the abiacnce of aii\ special law, by the 
discretion of the Court 

135 

37 

in chief 

137 

373 

manner and extent of . . 

137, 138 

,, 

direction of 

} j 

,, 

in cross-examination . . 

> j 

j ) 

in ro-examination 

ti 

> j 

order of, under this Act 



must relate to relevant facts 

f) 

j > 

in cross-examination not confined to ans^\ ers 
elicited in examination-in-ohiof 

>) 

n 

in re-oxamination to what directed 


? > 

leading (iuestions defined 

141 

374 

when they must not be asked 

142 


when they may he asked 

143 

?> 

as to matters in writins^ 

144 

375 

as to previous statements in writing 

146 

376 

q^uestions lawful in crohs-examination 

146 

377 

EXCHANGE, See Binn of Exchange. 

EXCLUSION. See EviDEXcm 

EXCEPTION. Sec Bckdkn oi’ Pkoof. 

EXECUTION, Oral evidence is admissible to prove 
want of due 

92 

260 

of documents, proof of 

68 

226 

of powers of attorney , . 

85 

230 

EXECUTOR is bound by admissions of testator 

18 

131 

purchase by, is voidable at the instance of any 
person interested in the property sold . . 

111 

306 

EXHORTATIONS to sj>eak the truth, effect of, as to 
subsequent confession 

. 24 

142 

EXPERTS, opinions of, are relevant 

45 

192 

facts bearing upon, are relevant 

46 

200 

expressed in any treatise, how proved 

60 

214 

EXPLANATORY FACTS are relevant 

9 

98 

EXTRADITION ACT, See Gazette. 

EXTRA-JUDICIAL CONFESSION without corrobora- 
tive evidence 

25 

147 

F 

FACT 

means, and includes anything, state of things, 
or relation of things capable of being 
perceived by the senses 

3 

78 


that a mail has a certain intention is a 

>) j) 



FACT- 


tNDEX. 
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continued,. 

Section 

Page 

any mental condition of which any person 
is conscious 

P, 

80 

“Relevant” 


00 

1 

00 

o 

“ In issue ” 



“ Proved ” . . 


79-~-82 

“Disproved” 


79 

“Nob Proved” 


So 

in issue may always be proved 

T) 

86 

not in issue hut relevant 

6 

87 

acts and events when relevant facts 

b — 16 

87— -126 

statements when relevant facts . . 

18 

127 

judgments when relevant facos 

10 

182 

opinions when relevant facts 

4b 

193 

corroborating or discrediting witnes-, . . | 

forming part of a transaction 

6 

87 

though occurrinsr at distant i)laces or 
different times 


88 

connected with but not forming part of a 
transaction 

7 

90 

which are the occasion, cause, or effect of 
a fact relevant or in issue 


91 

which show or constitute motive or prepara- 
tion 

8 

92 

necessary to explain fact relevant or in issue. 

9 

98—99 

statement explanatory of fact relevant or 
in issue is admissible whether the 
person against whom it is given heard 
it or was present when it was made . . 

jj 

99 

necessary to rebut or to support inference . , 


100 

to establish identity 


98 

necessary •to fix time or place at which fact, 
relevant or at issue, happened 


»» 

to show relation of parties . . 

>♦ 


in evidence of conspiracy 

10 

loo 

inconsistent with relevant facts . . 

11 

103 

which renders another fact highly probable 
or improbable 


104 

necessary to ascertain amount of damages , . 

12 

105 

establishing right or custom 

13 

106 

showing state of mind or body 

14 

117—120 

not generally, but in reference to particular 
questions 

»» 

122 

previous conviction when relevant 

14 

117 

hhowing whether an act was accidental or 



intentional 

15 

138 



47 ^ INDEX. 

✓ 


Fact —cofinnited. 

Seciio77 

Page 

''liowine a course of business 

16 

124,125 

healing on opinion^ ot experts 

46 

198 

which need not be xwoved . . . - 

56 

58 

201 

212,213 

of which the Co7u*t must take judicial notice . . 
admitted in Couit b> the parties or their 

57 

209 

agents . . 

58 

212 

admitted in pleading . . 


213 

which parties agree to admit 



See BT’iumx or Phoof. 



FALSE EVIDENCE, Punishment for giving 

FAMILY PORTRAIT, Statements tm, as to relation- 

132 

366 

shix^i 

32 (6) 

158 

F IlTHER, Admissions by a Hindu 

18 

132 

FORCIBLE POSSESSION alone, of a wrongdoei, does 



not shift the burden of x>roof Hb to title . . 

110 

301 

FORRIC4N COUNTRY, Proof of Acts of Government 



of 

78 

232 

presumption as to Judicial record of 

86 

240 

FOREIGN COURT, Suit x^ending before, how evi- 



dence mav be taken in Her Majesty^s 
dominions 

Ap. 

417 

FOREIfrN EXPRESSIONS, Evidence to explain . . 

98 

287 

may be proved by exx^ertb 

45 

192 

FOREIC4N JUDGMENTS 

40 

184 


FOREia^r -rURISmUTION. See Gazbtt-h;. 
POREIGK TRIBUNAL.. See Poecigk Court. 


“ FOHEIG-3Sr LAW,’’ What may be understood to be 

included under . . . . . . ‘ 45 193 

bow ascertained under 24 Viet., c. 11 , . Ap, 424 

FORESTS in the Punjab, presumptions as to , , 114 326 

FORFEITURE, answer exposing witness to . . 146 377 

FORGERY, other uttering s are relevant in a trial for . 15 123 

statements accompanying and explaining 

such facts are admissible , . . . „ 124 

proof that a note, similar to the one alleged 
to be forged, was made by the alleged 
maker of the latter, is in-elevant , , 43 191 

'so would be a ludgment founded on such note „ „ 

of Proclamation undei* 81 and 32 Viet., c. 37, 

punishineiit for . . . , . Ap, 427 

PRAT‘D JD, Evidence of .. 14 120 



INDEX, 
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Sect 1071 Page 

FR A.UI), ■E\idencc of .. ,, 11^ 120 

or j-ullusioii, vis affot-tint* .i iudgiiKiit, Ikav 

and \\lien prov« al^h* . . , . iU2 

imulicldting vi cloeumout uia\ be pi’o\ed .. 1^2 *257 — 260 

but it must bo fiMud connected with the 

document . . . . . . „ 257 

in obtaining ;judgment, ma\ lie show n - . 44 19*2 

PRAT^DUIjENT AL.TERAT1UNH u nder vi ducninent 

iiUvilid .. .. 0*2 *217 

so will unAntliun-(dod viIteiMtioiis . . ,, 21^ 

Kh M^OX^TiRNT iU£J., presumption to .. 114 2*27,82^ 

G 

GAZETTE, Notiticatioii in . . . . . . 87 IfiO 

•judicial notice shall be taken of noti'firation 

ot aiipoiiitmonts to public ottices . , 57 210 

judicial notice shall be taken of public festivals, 

fasts and hoiidavs notified in the othcial . . ,, ,, 

Proclamations, issued bv Her "Majestv. oi \ 

by thePriv\ Council, oj b\ Her Ha3est\’s f 78 (8) 283 

Government, may bo ed by t i»pies or v Ap 426 

extracts contained in the Eondon . . ) 

presumption as to . , . . . . 81 237 

effect of Notification of cession of territorv 

ill .. ,• .. ..113 308 

definition of, in 31 and 32 Viet., c. 37, s. 2 (1) k-p. 427 

GENERAE CLAESES ACT. See Bbitxsh: Tkdiv. 

GENERAL CUSTOM, When ox>inions as to, are 

relevant . . . . . . 18 201 

whvxt the term includes .. .. ,, ,, 

GENERAL EXCEPTIONS in Indian Penal Code or 
other act defining an offence. Burden of 
Xiroof is on person charged wdth sueh 
offence . . , , . . 105 29G 

GENERAL INTEREST, Opinion of person since dead 

as to matter of . . . , . . 32 (4) 168 

meaning of the term ‘‘ interest ” . . , . 32 166 

distinction between “ x^tiblic ” and . . „ 167 

GENERAL RIGHT, Where opinions as to, are rele- 
vant . . , , . . . . 48 201 

what the term includes 

GENERAL SUSPICION. See Libkl. 

GEOGRAPHICAL DIVISIONS, judicially lecogniza- 
blc 


57 (9) 210 
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INPEX. 


GOOD CHARACTER 

is role vail t in Criminal cases 

affoetiii^ daiua>>t in Ci\il cas< s 
e\idonoe of . . 

GOOI> FAITH, Fact showing the existence of, arc 
rel€‘\ant 
proof of . . 

presumptions as to, in transactions betw’oeii 
certain persons 

GOOD WILL, Facts necessary to show 

y GOVERNMKNT, Act of Her !^rajesty’s . . 
act of Foreign 

GOVERNMENT NOTIFICATION, Statement as to 
fact of public nature in, when relevant . . 

G0VERN:MENT of INDIA, Act of 

GOVERNIMENT PRINTER, defined in 31 and 32 
Viet., c, 37, s. 2 (1) 

GRANT, Evidence of terms of , . 

GRANTEE. See Graxtob. 

GRANTOR, Statements by, are admissions against 
grantee 

GRANT OF PROBATE of Hindu Wills . . 
where Will is lost 
See Probatk. 


H 

HANDWRITING, Opinion of expert as to identity of, 
is relevant 

opinion of person acquainted with 
who are persons said to be acquainted with . . 

must be proved 

may he compared with proved or admitted 
writing 

Court may direct person to write in order 
to compare 

of any person certifying under 31 and 32 Yict., 
c. 37, Proof shall not be given of 

presumption of, in case of ancient documents 

HEIR is hound by his ancestor’s admissions 
HIGHLY PROBABLE or improbable, meaning of . . 
HINDU LAW, as to necessity for a document 


Section 

Parje 

53 

205 

55 

207 

- 

208 

14 

117 

„ 117- 

—119 

111 

304 

14 

117 

78 

232 


233 

37 

180 

78 

232 

Ap. 

426 

91 

243 


18 

127 

41 

187 

91 

253 


45 

192 

47 

200 

j j 

201 

67 

226 

73 

228 


229 

Ap. 

427 

90 

242 

18 

131 

11 

104 

91 

247 
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HINDU LAW — continued. 

Section 

Page 

presumes death of person unheard of for a 
certain time 

107 

209 

See Pbksumptions. 

HINDU FAMILY, Admission of one member of 

IS 

131 

burden of x>roving division in 

114 

313 

property of, is presumed to be -joint 


31 i 

is presumed to retain its status . . 

j» 

ji 

is governed by the law of origin and not that 
of domicile 

11 

317 

debts incurred by head of, are presumed to bo 
family debts 

11 

814 

presumjytion as to agency of wife in 

,, 

317 ' 

presumption as to husband’s responsibility for 
his wife’s debts, she living apart from 



HOSTILITIES, between British Government and 
Foreign State to be judicially noticed . . 

57 

202 

HUSBAND, Wife acting as agent for 

18 

130 

Presumption of legitimacy of child born 
during marriage of his mother to a 

112 

307 

and wife are competent witnesses against each 
other . . 

120 

349 

need not, and, without leave, must not 
disclose communications made during 
marriage 

122 

364 

presumption as to liability of Hindu, for debts 
of wife living apart 

T 

1? 

317 

JL 

IDENTITY, Facts necessary to establish . . 

9 

98 

of agent with principal 

18 

127 

of hand\yriting, OiDinions of experts as to, are 
relevant 

45 

192 

proof of, of handwriting . . . . 


226 

ILLEGALITY, may be shown to invalidate documents 

92'"'^ 

257^ 

ILLEGIBLE OHAEACTEBS, Evidence as to mean- 
ing of 

98 

287 

ILL-WILL, Facts necessary to show 

14 

117 

I3MPABTIALITY, Evidence to impeach witnesses 

163 

382 

IMPEACHING CBEDIT of witness 

155 

384 

INCONSISTENT,” Meaning of 

11 

104 

in case where written contract is modified 
by usage 

92 

258 

INDECENT QUESTIONS .. 

151 

381 
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INDEX. 


^^’DEPE^-DK^’T stA'IEs, Eccomutiou of 
INDXAIN' COCivCILfc,' ACT, 18(51 

INDIAN DIVOBCE ACT, Oin.uon ot .eUrtioiiship not 
^utticit lit ill plot cccliiius uiidi !• 

INDL-CN" executive, Act of 
INDIAX LEdIbE ITURE, Act of 

INDLVX PEXAL CODE, Geu.n.il oxciptious under . . 

INDIAX EEGISTR VTION ACT, Pouer^ of Attorney 
rocogiiizoa foi purposes of . . 

INDIAN rtUOCESSION ACT, Provisions in, as to the 
oonstruotions of Wills, arc unaftccted by 
Chapter VI . . 

INDUCEMENT TO CONPEbS, proceeding from 
person in autlioi ity 

confession caused by 
what constitutes 
lilh’ -.VISIT, Admissions b} 

INQUIRY, Statements by au olbuer before a Military 
Court of 

INSOLA ENOY, Effect of a judgment of a Court of . . 
INSPECTION OP DOCUMENTS, Buies as to 
INSULTING QUESTIONS 

INTENTION, Pacts necessary to show 

INTENTIONAL, Pacts bearing on .luestioii wbotbor au 
act was accidental oi 

INTEREST, Admission by party having au 

s a ement made contrary to pecuniar v or 
proprietary 

' meaning of the term [ ! ' ' 

books relating to matters ot general 

INTERPRETERS arc not permitted to disclose com- 
munications made to them in professional 
confidence 

oaths or afiirmatioiis shall be niadV by 

INTIMIDATI(>N may be shown in order to invalidate 
a document 

INVALIDATING CONSIDERATIONS appHoable to 
probative force of confessions 
ISH-NAVISI PAPERS 


Section Page 


57 

212 

2 

76 

50 

202 

7S 

232 

51 

I j 

105 

296 

85 

239 

100 

289 

21 

112 

15 

141 

5? 

142 

18 

130 

124 

355 

41 

185 

ISO 

364 

152 

381 

14 

117 

15 

123 

18 

127 

S2 {S) 

158 

71 

166 

87 

241 

127 

360 

Ap. 

432 

92 

257 

24 

144 

S5 

176 



INDEX. 


J 


JOINT-GONTBACTORS, admission by . . 

Sect 10 7t 

IS 

X, 

JOINT TENANTS, Admissions by 

)> 


J OINT HINDU FAMILY, Admission by ono member 
of, does not bind tbe others . . 


132 

presumptions with regard to 

lU 

314 

JUDGE is not compellable to answer certain questions. 

VZi 

352 

is not compellable to answer questions as to 
conduct in Court . . 



must decide on relevancy of facts. . 

186 

371 

may allow fact to be proved before another on 
which it is relevant 


372 

may allow new matter to be introduced in re- 
examination 

187 

873 

may permit leading questions 

14t^ 

374 

may report Advocate asking improper questions 

150 

3Si 

shall forbid insulting questions . . 

15Z 


must decide on admissibility of document 

162 

894 

may inspect document to decide on its admissi- 
bility . . 

J? 


ought not to ask questions or record answers 
excluded by provisions of Chapter VI 

165 

396 

may ask questions at any time 

9 } 

395 

as witness . . 

121 

352 

must not coerce witness 

165 

395 

JUDGES, Of what, bound to take Judicial notice 

57 

209 ^ 

JUDGMENT relevant to bar second suit . . 

40 


Foreign 



certified copy of, presumed genuine 
how proved 



of Court* of Admiralty, Insolvency, Main 
monial or probate 
i}v reniy efieot of 



relating to public matters are relevant, but not 
conclusive 

42 

188 

others are irrelevant , . 

48 

189 

except to prove their own existence 

)» 

>9 

relevant to discredit a witness by proving a 
previous conviction of him . . 

»> 

191 

may bo avoided by proof of fraud . . 

44 

192 

or collusion 


91 

or want of jurisdiction 


99 

except by party through whose fraud it 
was obtained 


19 

barring cognizance of suit 

40 

182 
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INDEX, 


-jJSTT — contmued. 

Section 

Page 

INDE"^ a fact in issue oi rule%aut fact 

43 

189 

muaiiing of ^udgmoiit in leni 

must be based upon facts relevant and duly 

41 

186 

1. proved 

165 

395 

JUDICIAL NOTICE to bo taken of certain facts 

Court may insist on production of book of 

57 

209 

reference before taking 


211 

Court may refer to books in taking 

5> 

?» 

JUDICIAL ACTS, presumption as to the regularity of 

114 

309,310 

JUDICIAL PEOCEEDING, 

evidence in former, %\hoii iele\ant 

33 

170 

between same parties . . 

j’ 

171 

oppoitunity for cross-examination 


ft 

same questions substantially in issue 

» j 

if 

criminal trial is a 

n 

ft 

JUBIbDICTION, Evidence may be gi\ en that Judgment 

was delivered by Court without 
of Crown in places out of Her Majesty’s 

44 

192 

dominions 

commission to examine witnesses out of Her 
Majesty's dominions with reference to 
proceedings before Court within juris- 

67 

210 

diction 

Ap. 

418 

JUBOB, oath or affirmation to bo made by 

Ap. II 

433,434 


•'. TUBY may put questions to witne^bOb througli or by 
of the Court 

INTENTIOI?S5=v K 

iVbion by, not iioccs&arily binding 
INTEBKST, Adiiiissicq 

btatomeii^ OF THE WAY, lo avoid servico of r 
^vibpcena . . . . . , ^ 

KNOWLEDGE, Facts necessary to show . . 

fact especially within ; burden of proving. ^ 


166 


- 18 

IIB 

Ap. 

14 

106 

107 

108 


397 


132 

348 

416 

117 

297 

290 


Ij 

LAND held in the name of another. Presumption with 

regard to . . . . , , 114 

LANDLOBD, Statement by, receivable against tenant 18 

tenant cannot deny title of . . . . 116 

estoppel continues during tenancy . . „ 


318 

131 

841 




